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T HAS taken a decade to elevate Mr. Justice Holmes from deity to 
I mortality. When he left the bench in 1932, he was an Olympian who 
in judgment could do no wrong. His opinions were norms by which 
to measure the departures of his Court from the true path of the law. A 
distinguished scholar, now in apostolic succession, reviewed his career up- 
on the bench with but a single word of mild criticism. And the specialist, 
inclined to find technical fault or confusion, was careful to be soft-spoken. 
Questions about the breadth of Holmes’ reach, the factual foundations of 
his views, the stuff of time and place out of which his opinions were fash- 
ioned were not raised. The neat phrase, the deft thrust, the quotable line 
were ultimates; and beauty of form was commuted into wisdom of ut- 
terance. For the Court, but especially in dissent, thus spake Holmes and 
the subject was closed. 

After ten years it is no longer so. As months pass, the immediate re- 
cedes, the body of opinions takes on perspective. The leads he proferred 
are no longer new; utterances once fresh bear the taint of the antique; 
later jurists have taken trails on which his feet were never set. The course 
of events, with its vision from after the facts, has applied its discount to 
his prophetic vision. And as a liberalism—which he was far from profess- 
ing—changes character and elaborates a new program, the Holmes of the 
law reports is remade. His Court divides on an issue he never raised; he is 
rescued from an aloofness in the skies, becomes a creature of his own cir- 
cumstance, takes a human role in the blindly moving affairs of his own 
age. The myth becomes the man." 

* Professor of Law, Yale University. 


* The classic account of the myth is Felix Frankfurter, Mr. Justice Holmes and the Supreme 
Court (1938). Personal admiration does not betoken intellectual or spiritual kinship. Holmes 
himself is singularly devoid of the streak which leads Felix Frankfurter to record, to approve, 
to rejoice, but not to question or to qualify. As men and as jurists—as the reports have already 
made clear—their universes are radically different. 
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As man and as jurist, Holmes stands most fully revealed in the law re- 
ports. Other writings explain, underline, corroborate; even the Holmes- 
Pollock Letters, recently published, add only a scant gloss to a rather full 
text.? A correspondence kept up for nearly sixty years, now presented in 
two attractive volumes, looks like a find. The wonder rather is that there 
is so little of it. The letters are usually short; weeks and even months pass 
between exchanges; the annual vintage rarely exceeds twenty lightly 
freighted pages. Whether or not the two worthies played for the record, 
the detail is clever rather than intimate; cosmic ideas and dooms upon 
books loom large. Save for the downright—if not the lowdown—upon 
contemporaries, there is little that is confidential. It is a give-and-take be- 
tween civilized men, who have never quite escaped their academic envi- 
ronment into the wide, wide world. It is communion between Cambridge, 
Massachusetts, and Cambridge, England. 

They belong alike to the congregation of the cultured; but it is hard to 
discover a more personal bond. It was a common concern with neat puz- 
zles of the law which provoked a contact between persons nourished upon 
the intellectual process. Pollock was the omniscient amateur, who forever 
dabbled in all sorts of strange things—and Holmes gazed in admiration at 
his devilish readiness for any idea in any language.* He was intrigued with 
Pollock’s ability “to allude to more things I don’t know on a sheet of 
paper than I can find in the Bible.” Holmes could toss out an idea, open a 
new lead, reduce a philosophic system to a stinging phrase—even if Pol- 
lock thought his work at times a little too finely edged. He represented the 
flower of New England, had fought in the wars with David, was sitting in 
the judgment seat of Solomon. Holmes was 2 kind of American agent to 
Pollock’s reputation; Pollock, in true reciprocity, took care of Holmes’ 
fame in England. But the mild attraction created no modern Damon and 
Pythias. 

The correspondence never becomes riotous; at times it has hard going. 
Pollock suggests a book; Holmes does his best to play up, but often does 


* Holmes-Pollock Letters: The Correspondence of Mr. Justice Holmes and Sir Frederick 
Pollock, 1874-1932. Edited by Mark DeWolfe Howe. 2 vols. Cambridge: Harvard Univer- 
sity Press. 1941. Pp. xxii, 275, 359. $7.50. 


3 In a piece like this, where the intent is to make Holmes himself tell what manner of man 
he is, quotation marks should obey the rule of economy. The verbal coinage of Holmes is too 
unmistakable to require marks of identification. Inverted commas are used here only to give 
emphasis or as an occasional reminder that Holmes’ phrases are continuously caught up in this 
account. The Letters have an excellent index, and the inquisitive reader can easily ascertain 
the exact words of the original. 
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not like it or comes across with the wrong reasons.‘ Holmes is tickled with 
his own essay on natural law; its meaning eludes Pollock. Holmes sends 
along opinions in leading cases; Pollock misses the jugular and comments 
as if King’s Bench were wrestling with an intricacy of tort law. Pollock 
remains true to the rule, the concept, the legal norm; Holmes becomes 
more and more intent upon the lawful frontiers of government. Pollock 
seems never to get a realistic conception of the American judicial system; 
even Holmes’ lucid exposition cannot make clear to him what certiorari is. 
Holmes, in an unguarded moment accuses Pollock of “opening chasms be- 
tween us that reach to the middle of the earth.” Pollock has to assure 
Holmes that he doesn’t think we really differ in principle. Even when 
they employ the make-believe of being one in faith and doctrine, Holmes 
at least cannot escape the suspicion that they do not agree upon the 
fundamental nature of the universe. 

In the letters Pollock stands out as the lesser man. A common notion 
that he is a stuffed shirt or an erudite old duffer is dispelled. Although he 
spreads himself thin and leaves no lasting impress upon his age or the law, 
he deserves recognition in his own right. Without coming to close grips, 
Holmes could admire his diabolical allroundedness. The concern with 
Asiatic poetry and the Russian language, with Spinoza and Persian gram- 
mar, with the history of masonry and mountain climbing, with the germs 
of what French philologists call semantics could—as things remote—stir 
in Holmes an interest untroubled by the need of analysis. Holmes would 
not be surprised to receive from him a drama, a lawbook, a symphony, ora 
system of philosophy—each of which would provoke the I-never-know- 
what-to-expect-next of admiration rather than the critical detail of under- 
standing. Such omnicompetence aside, Pollock is clearly the kind of per- 
son his environment would create. He refers to such a love of nature as 
Virgil would have had, had he lived in English country; his cosmos clearly 
is divided into England and the rest of the world. Germany, however, or a 
Germany at war, is obviously outside Christendom. The World War is of 
its making; its purposes are evil; individuality has been drilled out of its 
people; it has made a system out of lying. The Kaiser should be tried and 
Tirpitz hanged; even dear old Gierke, in verbal defense of his country, can 
spout only the official piffle about German culture. A cable to Holmes—a 
very unusual luxury—he had quarreled over having to pay a deficit in 


4 Note, for example, the pathos which attends the exchange upon Robert Bridges’ Testa- 
ment of Youth. To Pollock it is the only great philosophic poem in the English language. But 
its rhythms and forms of speech do not charm Holmes’ ear, maybe because he cannot get the 
hang of the thing. Pollock banks on the judgment of posterity; Holmes bets that posterity will 
let the book calmly die. 
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postage on some opinions sent first class—welcomes him as an ally upon 
America’s entrance into the war. But he finds it presumptuous for Ameri- 
can soldiers to say that they had come over to finish the war. England 
tiber alles has no qualification in his creed. 

His general views follow the prevailing fashions. War’s incidence lies, 
not in the destruction of tangible wealth, but in great damage to the capi- 
tal of the humanities which make civilized life worth living. The catas- 
trophe has left mankind no better or wiser than it found them. It doesn’t 
occur to the critics of the notorious Taff Vale decision’ that “any court 
should really try to determine cases according to law.” The general strike, 
which for nine days had paralyzed the English economy, might be worth 
the price if the result were to discredit the extremist trade union bosses. 
The Labor Party’s stock in trade is its frank and blatant plunder as a bait 
to the have-nots. President Lowell, a kindred soul, had sent along his 
report on Sacco-Vanzetti. Pollock is persuaded, knows that the defense, 
financed by the Moscow gang, has not been honestly conducted; finds it 
“monstrous that you should have had to listen to a perfectly idle argu- 
ment”’ in behalf of an appeal. 

Such observations savor more of the Tory mind than of reason. James 
Bryce will keep an open mind to the end; Dicey ought to know more his- 
tory and is cursed with the damnable heresies of Austin; Einstein—whose 
theories threaten havoc, not to the status quo, but only to real time and 
space—is no revolutionist. Asquith, who has polish without backbone, 
never had an idea in his life; Lloyd George has capacity to take advice 
anywhere except in the right quarters. As for William Randolph Hearst, 
his ignorance is enormous and his information very odd. Pollock will print 
Theodore Roosevelt’s article in the Law Quarterly Review—not that there 
is much law in it, but for the law of nations it will pass muster. Woodrow 
Wilson is a damned schoolmaster, a doctrinaire; but detail is lacking, 
since he cannot find language fit for the eye of a Supreme Court Justice. 
It is hard for Pollock to think of public officials who do not threaten to 
break the speed limit. Our ignorant Labor men, with their reckless spend- 
ing, are not to be entrusted with responsibility and Liberal ministers are 
in a hurry to do too much all at once. But the worst of the lot is the feeble 
and futile opportunist, Ramsay MacDonald, whose principles cannot rise 
above watching the jumping cat. “Doubtless God could have made a 
more contemptible man, but doubtless God never did.” It was only when, 
waving a faded red flag, MacDonald found himself at the head of a Con- 


5 Taff Vale R. Co. v. Amalgamated Society of Railway Servants, [1901] A. C. 426 (H.L.). 
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servative government that Pollock discovered that he had somehow 
grown a backbone.*® 

But, if his views were those which passed current in the chosen circle, 
Pollock imposed his own stamp upon them. A lot of false history has been 
written by assuming that the ordinary rules of evidence hold in an 
atmosphere of credulity. He recognizes in the abstract that the business 
of ideas:is to devour formula. And for the Absolute as an article of faith 
Pollock has as little use as Holmes; it is only in his legal writing that he 
finds it an indispensable concept. It is “idle to censure the Creator as 
wasteful” when he had “‘unlimited stuff with which to play.”” No system 
of the universe can be proved, for there is nothing to prove it by. And, to 
sum up, it is difficult to believe that the universe is rational and impossible 
to believe that it is not. 

But such speculation is a single aspect of personal habit. It belongs toa 
round of polite living rather than a burning quest for truth. It can hardly 
be elevated above other delights which a life of intellectual leisure affords 
—exploring primaeval forests, keeping bad English out of the law reports, 
sketching Sir Frederic in the Cubist manner, strolling through the sham 
European city of Calcutta, damning prolixity in speech and starch in 
shirts, joining the pilgrimage to Wagner’s Beyreuth, admiring a great yew 
tree or a Brahmin ascetic, donning ceremonial togs and going forth to 
garner an honor, slaying in a dream a couple of ruffians with an umbrella, 
adoring Dionysus who will surely survive all the attacks of Carrie Nation, 
reducing spiritualism to a queer tangle of things, laughing over Wode- 
house’s Leave It to Psmith, hurling at Holmes “the unknowable V—1-x 
of Kantian orthodoxy,” giving free play to a mind content to move within 
conventional grooves. All is illumined by wit, learning, individuality; yet 
all remains the common opinion of his age, country, and class. 

To such a person Holmes is less an alien than “the great liberal justice”’ 
would have been. If he is freer from bondage to respectability, he was 
enough its product to be tolerant of Pollock. For Boston, as well as Brit- 
ain, could confuse the local with the cosmic, create man in its own like- 
ness, drive barriers between reputable belief and the facts of life. As he 
went through life, Holmes never had to be introduced. By birth and 
breeding he was somebody. His family line stretched away back into the 
seventeenth century—that is, almost to the beginning of time. His father’s 
repute was mighty in the land; his grandfather Jackson had been a dis- 
tinguished judge; his wife’s grandfather Bowditch had done the classic 

* From the Labor side, YP Manengrcstency tatanironst stein Satine dc nana 
own party down the river. 
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work on navigation, a mighty name in a state whose glory had come by 
way of black cargo, the clipper ship, and the China trade. The Adamses 
and the James brothers were very close; the Cabots and the Lowells hard- 
ly as remote as God. Leslie Stephen is an old and dear friend; Mrs. John 
Richard Green is staying at the house; Bryce, Dicey and their ilk are in his 
circle.? Such contacts added prestige from abroad, a mighty currency in a 
Boston gone British.* Among a folk to whom name, family, connections 
are the greater part of competence, his credentials were never called for. 
Status opened doors, set presumptions in his favor, saved embarrassment 
and bother. 

As the years passed, their events beat upon him almost without accent. 
Into his life the Civil War came—as a break with all to which he was ac- 
customed and to exhibit mankind in the rough. He didn’t like it, he didn’t 
want to read about it; Pollock rubs a sore spot when he refers to his 
father’s piece My Search for the Captain. Yet its discipline and exposures 
brought a maturity which otherwise he might have missed. The Vene- 
zuela affair stirs memories, reminds that peace between nations may be 
broken, provokes A Soldier’s Faith.° As 1914 ends a lull in history, Holmes 
knows without research where right lies, damns the Germans, prays for 
the success of British arms. But, as one who has been to the wars, he 
refuses to pass moral judgments—least of all on nations, receives the 
atrocity stories with doubts, feels about casualties “much as I should if 
the same deaths had occurred by shipwreck or earthquake,’”’ regrets the 
hysteria to which in wartime even judges succumb. But such events are 
few; the impacts from the world without, quickly spent. 

Life moves between Beverly and Boston, between Washington and 
Beverly. Cases on his docket yield glimpses of a culture in balance and 
unrest. But for the most part the avenues which connect his personal life 
with the great society are books. Even personal losses leave no indelible 
impress. He scribbles to Pollock a paragraph on the death of his father— 
a tug that goes down to the roots—and a second on a point of law. The 
passing of his wife who for sixty years had made life ‘‘poetry for me” was a 
blow from which he never recovered. Yet he was resolved to keep at work 


7 The reviewer remembers the startled shock when, one afternoon at tea, Mr. Justice Holmes 
casually referred to ‘‘the last time I had dinner with John Stuart Mill.” 

8 For an account of Boston turning its back on America and going British in the decades 
following the Civil War, consult Van Wyck Brooks, New England: Indian Summer, especially 
c. 7 (1940). 

* Over President Cleveland’s blustering attitude towards Great Britain, Holmes boils a bit. 
“Tt makes me indignant to have an attitude assumed on a public question and to be told that 
patriotism requires me to back it up, before I have had a chance to consider the matter at all.”’ 
As a citizen of the Platonic state, Holmes will have none of docile obedience. 
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and interested and returned from the funeral to scribble his immortal dis- 
sent in the Schwimmer case.*® Aloof from it all, secure in income, position, 
interest, he gets the course of human events by hearsay—and carries on. 

Early he discovered his way of life; as the years passed, it needed little 
revision. Unlike Pollock he could not live upon funded income; a decent 
support demanded a job. His father had not permitted him to leave his 
lessons undone; and as a man he was too conscientious to neglect his cases. 
He rather liked to think of himself as taking his tasks more seriously than 
the evidence seems to warrant. He is constantly under “‘a high pressure of 
work”’ or subject to “‘much strenuous toil.’’ He has only a minute and a 
half to write to Pollock before doing something else but it is ever thus. 
The Common Law has cost him hundreds of hours of sleep which he never 
expects to recover—though he did try to get a little installment back now 
and then, before his brethren or other friends came to dinner. Forever he 
envied the leisure which other men seemed to possess. 

And there was vanity to hold him to his vocation. Whether it was the 
goad of the law, the bite of his art, or sheer concern over his own ego, 
Holmes had enormous pride. The immortal who left the bench in 1932 
seemed aloof from the judgment of mortals; the individual who stalks 
through these pages is greedy for praise and extremely sensitive to adverse 
opinion. As a young man, he wanted a federal judgeship and his Common 
Law noted in England—and said so. When he was appointed to the Su- 
preme Court, the newspaper talk made him unhappy and he had to 
unpack his heart to Pollock. He was shocked at the flabbiness of American 
ignorance and at duffers talking with the sanctity of print. Some at least 
of the money powers thought of him as “dangerous” —they were wrong; 
even the New York Post insisted he was “‘not a great judge, being brilliant 
rather than sound.”” When Fuller retired, Holmes seems to have cast en- 
vious eyes upon the Chief Justiceship; he would make a “‘better adminis- 
trator than White.’’ Still he didn’t allow himself to get too excited; the 
President’s inclination seems to be “towards a type for which I have but a 
limited admiration.” Its mention of Holmes’ name makes of Webster’s 
The Real Adventure a great novel. His portrait at the Harvard Law School, 
an admirable and vivid likeness, “pleased me mightily’”’—especially as it 
was hung opposite to Marshall’s. The chorus of praise which eventually 
came to him, “I would almost willingly have died for ten years ago.” It 
almost made him—not quite, for his sense of humor forbade—accept him- 
self as Sir Oracle. Apropos of an article by Harold Laski in Harpers, Pol- 

*° United States v. Schwimmer, 279 U.S. 644 (1929). 

™ He had taken the side of labor in Vegelahn v. Guntner, 167 Mass. 92, 104 (1896). 
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lock quotes “the butter’s spread too thick.” But not for Holmes, who is 
touched and moved and made so shy that he “should hardly like to speak 
about it and could not criticize.” A truly Back Bay vanity. 

But, although a working man, Holmes remains the gentleman. His vo- 
cation gives scope to a fine art, but it does not absorb or command his life. 
He listens to argument only to get the point; usually he has his hunch long 
before the lawyers are through. He confesses to playing hookey by writ- 
ing letters while sitting in solemn judgment. In time he came to be master 
of all sorts of labor-saving devices. He avoided the long sermon so popular 
with many of his colleagues, made a sentence do duty for half a dozen 
paragraphs, wrote no prolix gloss to his own scant text. His opinions, cut 
to a definite form, are more nearly of a length than those of any of his 
associates. He never stayed up nights following the price-curves of shin- 
gles or relating fatigue to hours of labor according to the official statistics 
of forty-three separate countries; he left all such time-consuming tasks to 
my good Brother Brandeis. Instead, as a good lawyer, he knew how to 
make presumption do the work of research. He could assume that mem- 
bers of the legislature were reasonable men; ergo the burden of proof was 
upon those who would challenge their statutes. He was not going to say 
that an act of Congress—or of the law-making body of a state—was con- 
stitutional. A statute concerns technical matters; and, in his ignorance, 
that would be presumptuous. He could only say that he was not prepared 
to call it unconstitutional. The double negative was extremely handy to 
one who didn’t easily get excited over fact. Even if the law gave bother, 
the inarticulate major premise, with its meaning at large, was a present 
help. Thus Holmes contrived a technology to speed his work and to leave 
himself master of his own time. 

An appeal court—even the Supreme Court—is not an exacting master. 
As from time to time the volume of its work has increased, a revised judi- 
cial code has thinned the stream. The neat invention of certiorari has 
enabled the justices to take their docket to a pace which befits the digni- 
fied stride of justice." As Holmes came to Washington, his colleagues were 
still engaged in extra-curricular activities. Brewer for a fee cried down 
Karl Marx in popular lectures; White, at the Georgetown Law School, 
with polysyllables made the simple lines of the Constitution unintelligible. 
As the Court has imposed its own ban upon useful employment, restless 

+2 The average stint of writing runs to less than 150 of the small, large-type pages of the U.S. 
Reports per man per year. Any law teacher would regard this as meager and the journalist 
would view it as nonexistent. Add sessions of the court 20 hours per week for 17 or 18 weeks. 
Add executive sessions. Add time spent in examining petitions for review. Still it all falls far 
short of a formula for driving work. 
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souls have been hard put to it to keep themselves fully occupied. A shock 
has attended the exchange of a driving job for a leisurely docket. The 
veto on the book, the public service, the lecture platform has made the 
opinion—the conventional outlet for surplus energy—a personal neces- 
sity. Harlan could not stop writing until he had set down all that was on 
his mind. Brandeis, developing a distinctive form of dissenting opinion, 
made leading cases out of what might have become forgotten causes." 
Men to whom their work is their life have always faced the problem of 
what to do with leisure. 

Not so Holmes. His problem was not how to fill the hours, but how to 
save as many of them as possible from the toil of the day. The Puritan 
notion that man is an instrument of Providence is no part of his outlook. 
Every minute does not have to be justified by reference to something be- 
yond; instead, the joys of life are not to be frustrated by the inbite of 
moral agency."* It is God’s business, not his own, to keep the universe in 
order.’ So without pangs of conscience he could hate anything which dis- 
turbed his quiet before eleven in the morning, think of himself as a re- 
cluse, refuse to read the newspapers. To go to the juggler’s tonight; to 
listen to Bull Dog Drummond; to delight in the Japanese cherries in full 
flower around Tidal Basin; to drive through Rock Creek Park and linger 
long at the zoo; to beat the great drought by going in person to the express 
office for some whiskey; to spend a couple of hours in steady jaw; to re- 
fresh his recollections of Pittsfield girls in Civil War days; to recall the 
English girl “with a roving eye who seemed to take more notice than the 
usual tame bird”; to become a mighty bicyclist before the Lord; to see 
Sarah Bernhardt and to be a wreck next day; to roar out loud over Mark 
Twain or Stephen Leacock; to recite in concert with comrade Pollock, 
“Punch, brothers, punch with care, Punch in the presence of the pas- 
senjare!”’—such waste of time is its own ultimate. It was work, not play 
or diversion, which brought its mild torture. But, “my cases written,” he 
could afford a gradual collapse into solitude and solitaire—‘‘a form of 
decadence I should not have deemed possible” —into languor and content. 
Then he could send for books and more books and more books, not as the 
raw material of some opus of his own, not as beacons to light up his path, 

13 The classic example is New State Ice Co. v. Liebmann, 285 U.S. 262 (1932). 

+4 Witness this passage between Carl Becker and “‘the great liberal justice.” “Becker, do 
you love the human race?” “I’ve never discovered anything within myself which you, Mr. 


Justice, would define as a heart overflowing with loving kindness, but I wish them well.” “I 
don’t, Becker. God damn them all, I say.” 


ts Note, for example, his willingness in Bailey v. Alabama, 211 U.S. 452 (1908), to leave a 
question of peonage to such men of the world as make up an Alabama jury. 
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but as an ingredient of pleasure and a stimulus to clever phrases. There is 
much about improving his mind; but improvement must not give pain and 
nothing a utilitarian would call design guides the meandering literary 
journeys. He has to get away from the job to civilize up a bit; yet it isa 
sense of achievement on the job that sanctifies a life devoted largely to 
leisure. 

A growing older—Holmes never forgets his advancing age—is an at- 
mospheric part of it all. As the shadows lengthen, he feels as keen an in- 
terest in life as ever. He has had his share of action and of passion; he can 
even contemplate retirement with equanimity, so long as it remains just 
ten years ahead. He gets a kick out of outlasting Taney to become the 
oldest man who ever sat on his bench; and he refuses to be paragraphed 
out of office. He deplores war because to die young is to miss your chance; 
whereas to die old is only to lose pleasure, not to miss the point of being. 
And, as he fades from the law reports and becomes “‘conscious of eating 
dandelions by the roots,’”’ he remains the soldier. His was a life with a 
slowly changing accent, but without a break; a life subject to his own 
command but justified by an activity in society. 

One who takes the universe to observe, becomes like a god. But since 
Holmes does it off the job, his cosmos is a place to watch and remark, not 
to judge or interfere with. He thinks of man as a cosmic ganglion, who 
with the burden of proof set against him could hardly be convicted of 
omniscience. As most ultimates bear the mark of time and place, civiliza- 
tion is only the process of reducing the infinite to the finite. He may con- 
cede himself to be an intelligible instrument of the unintelligible, but to 
the charge of private conversation with God he pleads not guilty. At this 
stage in our ignorance, we have neither the facts nor the norms for real 
judgment, so we can do no more than “bet on the universe in its contact 
with us.”” Thus he becomes suspicious of words like good and evil, wise 
and foolish, and thinks it would be well if the intelligent classes could 
forget the word sin. It is life, not the parson, who teaches conduct; and 
“life is like an artichoke; each day, month, week, year, gives you one little 
bit which you nibble off, but precious little compared with what you throw 
away.” As for the end, life provides its own reference and “functioning is 
all there is.”” The form of activity does not matter; the great thing for a 
man is “to believe when the end comes that he has reached the superla- 
tive.” A single life was not enough for his roving spirit; in its place he 
demanded three eternities which he might devote respectively ‘“‘1) to 


mathematics, 2) to my great work on anthropology, and 3) to belles let- 
tres.” 
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Thus an English highbrow and an American intellectual trade ideas, 
opinions, suggestions, judgments over the years. In view of the bonds and 
barriers between their minds, it is natural that many a lead should spring 
from the circle of friends in which they moved. Maitland, Gertrude Bell, 
Leslie Stephen’s brilliant but erratic daughter Virginia Woolf, Nevinson of 
the Manchester Guardian “in whom I delight,” Charles Eliot Norton a 
flat but a very cultivated one, George Meredith, pass through these pages. 
Holmes has no reservations about Haldane, rejoices to be praised by 
Scrutton, remembers John Morley’s regard for Harriet Martineau as the 
Virgin Mary of the intellectuals. You can be quite friendly with President 
Eliot if he has no power over you. Henry Cabot Lodge is a young rich who 
has decided to mix politics with serious attention to American history. 
Benjamin F. Butler is a remarkable man whatever you may think of him; 
Benjamin Jowett, a retail dealer in notions; the Emperor Francis Joseph, 
a real gentleman. 

It is, however, only when friends break into print that the lines get 
really excited. Pollock can delight in seditious ideas provided they are 
exotic; Holmes doesn’t care how blasphemous they come or at what Rock 
of Ages they are levelled. Pollock can only call Brooks Adams a clever 
young man and wonder whether he is a socialist or a champion of free 
silver or both. But to the mind of an explorer like Holmes the bad boy of 
the Adams family is a challenge and joy. The godless pages of the Law of 
Civilization and Decay are about the most interesting history he has ever 
read. Adams insists to Holmes’ glee that a philosopher is a fellow hired by 
the comfortable class to prove that all is right. Still ‘‘a destructive animal 
governed by greed and fear” is too simple a summary for man; and the 
talk about the world being slaves to the man who commands is rot. On 
the street and at home Henry Adams is delightful; but he loves to pose 
himself as “the old cardinal.’’ And, like his brother Charles Francis, great 
talents avail not against a gift for turning all life to ashes. 

Yet the book does not replace the man; it is only evidence of individual 
character. To Holmes the ideas of William James are no more than the 
qualities and foibles of personality. Bill James was Irish, addicted to senti- 
ment and mysticism, inclined to belles lettres rather than philosophy, and 
filled with queer traits. He was not strong in logic, allowed spiritualism to 
seep through his intellectual foundations, held that an automatic universe 
won’t work or not so well as one that has a warm god back of it. His be- 
lief that five minutes equals eternity is all bosh; his will-to-believe postu- 
lates an I-should-agree-with-him; his pragmatism is an amusing humbug. 
His reason made him skeptical; his wishes led him to turn down the lights 
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to give miracle a chance. Still in his degradation of logic and his damna- 
tion of the absolute, he was closer in mind than Holmes will admit. Ina 
sense both derived from Emerson, “the only firebrand of my youth which 
burns as brightly as ever,” and whose influence Holmes was more ready to 
concede than to specify. 

As old friends pass, Holmes complains of increasing loneliness—and 
finds solace in new ones. First among these—if we are not to go beyond 
the record—is Harold Laski, “an astonishing young Jew whom Frank- 
furter brought over here the other day.” The stranger is an agreeable 
chap, travels with the New Republic lot, has beaten the American cham- 
pion at tennis, and while an unbeliever makes church history his specialty. 
Although the men of Boston call him a dangerous man, he is all but 
omniscient, has the gift of swiftly assimilating dull books, and—not the 
least among his accomplishments—“makes much of your venerable 
uncle.”’ Pollock is skeptical of Laski, deplores the influence of Figgis, rails 
at his doctrine of political disobedience, finds his notion of the divisibility 
of sovereignty anathema. Holmes is soothing and makes rhetorical con- 
cessions; he professes to regret the influence of Figgis who has given “an 
unfortunate turn’’ to Laski’s speculation; and, rising to the attack, insists 
that, apart from theory, sovereignty—like most matters at law—is a 
question of strength and degree. Holmes concedes that Laski has the fault 
of referring easily to books and persons not generally known. Pollock gets 
in a back-handed lick with “‘people say Laski is a communist, which I can 
scarcely believe considering his historical learning.’ But Holmes refuses 
to give him up, for Laski “spots a book as my wife would a flower’; and 
although off to London to be a professor in an economic thing—‘“T forget 
the name’’—continues putting Holmes onto what he wants to read. 

It was in fact books which kept the correspondence going; it was diver- 
sity of taste in respect to books which kept it from becoming intimate. 
Holmes read—or at least exposed himself—to everything, and the range is 
as staggering as the sheer bulk. His inhibitions were few. “A picture ofa 
squalid and worthless life is a kind of art in which I take little pleasure.”’ 
He avoided the Civil War, passed up biography, shied at mathematics and 
government reports, regarded polysyllabic erudition as not for him. For 
general information he went to the encyclopedias, the volumes of Every- 
man’s Library, the books of the Home University which generally gave a 
fillip or a fact. He roamed through the classics, literature and philosophy, 
the current social scene, the exploration of strange lands, the nature of the 


*6 Pollock exhibits no grasp of William James or of pragmatism. To him it was enough that 
James seemed “‘to confuse truth of fact with truth of concept or formula.” 
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physical universe. He delighted in Fabre’s insects told about in “truly 
golden books’’; was carried away by Nansen’s Farthest North; got only “a 
very blurry impression” of Whitehead’s Science and the Modern World— 
but hoped he had the general drift. He found great cisterns of delight in 
Reinach’s Cults and drew his ration of gloom from the New Republic. But 
as his eye moved down the page, interest had to go along; and the idea 
that he read to elevate he met with scorn. His “Thank God, I am a man 
of low taste’’ applies in the library as well as at burlesque. He always kept 
Balzac at hand and on occasion “‘alleviated my serious reading in Rabelais 
with McKechnie’s Magna Carta.” He did not mind a book which would 
call a blush to “the cheek of my innocence” and rather delighted in one 
which described “unspeakable practices on the part of the heroine.” He 
loved to have on his shelves books hot from the press and books that were 
old before America was discovered; books that show the same human 
feelings we have today and books that lead into the great unknown. It 
is as absurd to be afraid of any book as it is to be afraid of any case. 

In Holmes there is little dualism between man and judge; books and 
cases provoke kindred hunches. His opinion about Roman or Saxon law 
goes with little qualification for all the classics. Not only is the ancient 
law set down in a foreign tongue; but it comes in an alien idiom from an 
alien age, reflecting alien circumstance. To read demands a knowledge 
and an understanding which the novice does not possess and which taxes 
to the limit the resources of the mature student. It is a humbug" to bother 
boys with the great works of the past; they should begin with books which 
have our own slant. A great deal of what even the adult gets is either 
platitude or something the old bird never meant to say; and the inexperi- 
enced are likely to dilate the wrong emotion. But Holmes can except him- 
self and on occasion renew contact with the very great. Pollock protests 
at editorial stupidity which has made the Bible the hardest of all books 
for the general reader. Holmes is less bothered by errors of translation and 
truncation into chapter and verse; when he doesn’t know what the old 
Jew is driving at, he has a general notion it was something splendid. But 
he gets only a moderate pleasure out of the Odyssey; finds Plato’s Laws 
operating in an unreal world where citizens never have to think of making 
a living ; discovers the simplicity of the ancients to be the bite of a dog, not 
that of art. Thucydides is all right, but the reader can get far more for his 
money in a modern book; Virgil gives rather more than the recollections of 
boyhood lead one to expect; Horace sums up the man about town and 


*17 Humbug is a favorite word with Holmes. It is with him an epithet of exuberant disap- 
probation. 
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shows that from ancient Rome to New York the clubman is an unchanging 
type.** Seneca, Plutarch, Tacitus—the literature of the past is a bore; 
texts have come down to us smeared with a later erudition; what once 
upon a time it took a man of genius to say is obvious to us. Holmes would 
rather read Livingston’s book about The Greek Genius and Its Meaning for 
Us than to pore over ancient works which have been floated down from an 
alien culture. 

In lesser degree all of this applies to the great books nearer to us in time. 
Dante is not for the schoolboy or the general reader. He assumes that you 
have read Thomas Aquinas and know all the gossip of Northern Italy; and 
no translation is the Divine Comedy. Still, archaic Italian is easier than 
modern; and with Latin and a trot Holmes found it very easy. He loved 
Dante’s bright, clear-coloured mediaeval pictures and not the Adamic sin 
stuff. And, in judging Dante the greatest singer ever, he was probably 
closer to Pollock than anywhere else in the letters. The reading is one of 
the emotions of a lifetime; he doubts that ever again he will get such a 
sensation from literature. But ecstacy must have its antidote, and Holmes 
cannot restrain the imp within from the remark that it comes in equal 
parts from the heart and through the hat—which Pollock lets pass without 
comment. Pollock takes the bard of Avon solemnly enough to draw up 
“the articles of my Shakespearian faith”; but admits that old plays were 
hurriedly patched up and that there are some dull—but “‘not gratuitously 
dull’”—lives there. Holmes wonders how much of the pristine meaning 
escapes us; admits that there is magnificent tall talk about life and the 
ultimate mysteries, fired off with a bang; remarks how a few golden 
sentences will float a lot of quibble and drivel for centuries. Burton’s 
Anatomy of Melancholy belongs to an age in which men do not mind being 
bored; Faust is Faust, so Holmes labors through it in German; Isaac 
Walton leaves the withers of the cosmos unwrung. Moby Dick is a great 
book ; maybe he should be ashamed to read The Talisman, but “‘what do I 
care for impossibles if the author can fire my emotions.”’ And so Dryden, 
Jane Austen, Tristram Shandy and all the worthies. But everything is 
dead in twenty-five years. So on to Anatole France’s Procurator of Judea, 
modern yet true to the atmosphere of the times. And away to detective 
stories “for which I have an ignoble liking.” 

But with books the idiom of mind, rather than the date, is the thing. 


*8 Both Holmes and Pollock had a classical education, yet its incidence is as different as their 
minds. Pollock politely confesses ‘‘the trouble of finding out what the man is talking about.” 
Yet to all that Holmes said, he must have felt far more dissent than ever he voiced. Note, e.g., 
a comment of a page and a half on an Ode of Horace. Or his line, “Touch the patriot in Horace 
and the true Roman speaks.” 
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Time alone does not bring the alien note; a work may be up-to-date and 
yet remote. To Holmes the real norm is whether the book is for me. A 
book—an opinion too—may violate all the rules, be technically incom- 
petent, and still come off. Thus Dickens’ Our Mutual Friend is mawkish, 
sentimental; a vehicle for unreal impossible discourses; filled with a thou- 
sand artistic errors—and withal a splendid thing. Tom Jones is great stuff, 
but life is too short for such voluminous work. As for the moderns, the 
paths of Holmes and of Pollock diverge. Pollock writes of Byron, of the 
dolls which are Thackeray’s women, of a contemptible creature called 
Huysmans whom even the war couldn’t turn into a man, of the stereo- 
types who populate Galsworthy’s pages. Holmes scribbles of Vanity Fair 
and the Romany Rye; of Owen Wister and Hugh Walpole, whom one can 
read indefinitely without fatigue; of Willa Cather and Hemingway who 
exhibits “great promise when he gets away from garbage.”’ Pollock can’t 
take the artificial psychology of the Red Badge of Courage; sets Holmes 
straight on the spelling of Tchekov and the proper judgment on his work; 
talks of the common sense and the ignorance of George Bernard Shaw. 
Holmes, in Ade’s Fables in Slang, the cultivated fun of Stephen Leacock, 
Mark Twain’s Connecticut Yankee, takes an avenue forever closed to his 
correspondent. Pollock would like to think the right thing about Proust; 
Holmes thinks he takes too much time about things and people. 

The law, as well as the pursuit of knowledge, drove in the direction of 
philosophy. Holmes delighted to occupy a solitary reviewing stand while 
cosmos followed cosmos in endless parade. Marcus Aurelius—Karl Pear- 
son spoiled by fads—Windelband’s dull tome—Merz’s History of Thought 
in the Nineteenth Century—Weigall’s The Paganism in Our Christianity, it 
will take a bold man to carry it to Tennessee—Vaihinger’s The Philosophy 
of As If, destined to leave an indelible mark upon legal education— 
Broad’s Mind and Its Place in Nature, no substitute for Sherlock Holmes 
—Fichte—and metaphysical works of men seeking to lift themselves by 
the slack of their own breeches. It was out of the question to receive, 
assort, understand all this and win through it all to a philosophy of his 
own. There is little evidence that in conflict, trial and error, heroic search, 
Holmes won his convictions. Instead his values, like his idiom and his 
language, came out of a life singularly unmarked by struggle. Here and 
there he picked up an idea for keeps, but reading such books was usually 
watching a moving show and shouting comments from the side lines. 
Hegel has proved a blight wherever he has passed; he ‘“‘can’t persuade me 
that a syllogism can wag its tail”; F. H. Bradley is right on the insepara- 
bility of the individual and the cosmos—only his cosmos has got its tail in 
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its mouth. Bergson, a humbug, presents the universe as taking an irra- 
tional pleasure in a moment of rational sequence. Pollock damns Bertrand 
Russell as an angel who has fallen from mathematics and is now engaged 
in throwing stones at God Almighty’s windows; he guesses John Dewey 
holds reason to be the order of nature—or else doesn’t know what he is 
driving at. Holmes finds Santayana’s premises much like his own, that he 
expresses the world as I should express it; and that John Dewey speaks 
“as methought God would have spoken had he been inarticulate but deter- 
mined to tell you how it all was.” And so it goes; each judgment is de- 
lightful; yet it seems impossible to discover criteria of criticism which will 
unlock the whole. 

The pity is that Holmes takes this amused aloofness over to reading 
which should reveal the dynamic culture within which he lived. As play- 
boy and letterwriter it is all right “to be on the side of the unregenerate,”’ 
who make the worth of life an end in itself. But such a value demands ex- 
pression in the light of a particular stage of culture—and this Holmes 
could not give it. He could move from one age to another and take the 
centuries in an easy stride, but the meanderings lacked a point of destina- 
tion. Zimmern’s Greek Commonwealth, Rhodes’ History of the Civil War, 
Taylor’s Mediaeval Mind, Morrison’s Maritime History of Massachusetts, 
Strachey’s Queen Victoria alike fascinate him. He delves into the stirring 
preachment of Thomas Carlyle, more poet than philosopher; discovers 
Macaulay to have been a big fellow; plunges into Trotsky’s Autobiography 
to wish that he were at the devil. He rebuts Beard’s Economic Inter preta- 
tion of the Constitution with an it-ain’t-so and a what-if-it-is. He delights 
in Patten’s Development of English Thought—a surprise in every package; 
finds Parrington interesting, in spite of a thesis borrowed from Beard; 
is taken in by the phony stuff which James Truslow Adams serves up as 
history; can’t believe in the triumph of the money power over democracy. 
Even with Spengler the book is the thing. Pollock calls the erudite Ger- 
man a damned rather than a natural fool; Holmes concedes him to be “‘an 
odious animal who must be read.”” Yet the sum of it all is to make him 
realize more fully what he has believed before. One doesn’t expect to find 
Holmes sharing the current apotheosis of evolution into sheer mutation; 
yet there is surprise at how pre-Darwinian it all is. There is no sweep of 
social change down the ages, no use of history as tool of cultural analysis, 
no purposive curiosity as to how things got that way. The timelessness is 
almost Gibbon. 

The same detachment attends the books which seek to explain contem- 
porary culture. Holmes has found all the leads and explores them assidu- 
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ously. No university could suggest a more comprehensive course of read- 
ing than that which he pursues; and, if the pieces never become more than 
a vague picture of society-in-action, it is because his mental habits for- 
bid. There is the groundwork in anthropology—Sumner’s Folkways,’ 
Fraser’s Golden Bough, Lowie’s Primitive Society testify to that—though 
he would like to put off a part of Fraser to the Day of Judgment. There is 
the usual course in the political classics; Machiavelli, Hobbes, Locke, Mon- 
tesquieu, Burke—who is marvellously great—are all there. And there is 
Herbert Spencer with the ideas of the lower middle class British Philistine 
and a capacity to affect our way of thinking about the universe to give—or 
perhaps to deny—perspective to it all. Political economy belongs to such 
a curriculum; and, although his taste does not run that way, Holmes does 
fairly well by it. He had to excuse himself from reading Alfred Marshall, 
and he couldn’t discover in Ely’s Principles of Economics ‘“‘much more than 
the refutation of fallacies in which I don’t believe.” But he had a try at 
Carver’s pleasure-and-pain, but mostly pain, economy; found solace in 
Adam Smith, from whom he extracted “general views of life’; and was 
pleased immensely by Malthus, who more than one hundred years ago 
“busted fallacies that politicians and labor leaders still live on.” 
Gallantly he exposed himself to the current stream of liberal thought. 
At its inception he subscribed to the New Republic with hope; found the 
Webbs’ Trade Unionism a mighty solid piece of work but inspired by sen- 
timental economics; thought Cole’s Social Theory took a good deal for 
granted which he would never grant; was far from convinced by the 
polemics which show up laissez-faire.*® He is no more than half taken in 
by the arid profundities of Walter Lippmann; “these young men are so 
damn solemn and their books don’t get anywhere.” And to round out his 
education, he accords to the champions of reform—square dealers, muck- 
rakers, radicals—their full day in court. A host of lesser fry rub elbows 
with the great Karl Marx himself, a plagiarist, a humbug, and a bully; “I 
cannot imagine a combination less to my taste than Hegel and political 
economy.” Holmes reads things of that sort a good deal just to get all 
sides, even if now and then he encounters “a frame of mind that makes me 


9 The longest of Pollock’s critiques—three pages—is of the Folkways. It is ‘‘a vast amount 
of roughly classified material” from ‘“‘the workshop of a man so much overweighted by book- 
learning” that his critical faculties are blunted and he cannot keep his eyes open. It is the work 
of a not very human man, “‘digging in savage muck-heaps.” And why go so far, when the same 
question can be asked about ‘‘what is happening right under his nose.”’ Pollock is at his critical 
best here. 


2° Holmes could scoff at Wilberforce, that saint who tilted against human slavery yet op- 
posed bitterly a mitigation of the laws against the combination of workingmen. 
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puke.”’ But ever the mood is of entertainment rather than analysis; the 
interest in a theory exposed rather than an institution at work. 

Thus Holmes exhibits more concern with the nature of the cosmos than 
with the operations of the economy. As a result his social views have back 
of them somewhat less than a life dedicated to an attempt at understand- 
ing. They come far more from family, insulation against shock, the quiet 
events of the years than from experience distilled into ripened judgment. 
He finds arguments on bimetallism confusing; talks at length with a labor 
leader to find out what he wants; reads with pleasure a leaflet which pro- 
claims that labor and capital are now talking the same language, that of 
the “informed economist.” Holmes has an admiration for the captain of 
industry, who by a mastery over detail could put his conclusions into 
practice with brilliant success; yet “such intense external activity does not 
move me.” 

In all his talk there is scarcely a hint of the emerging national economy 
or of the enlarging role of public authority in its government. Wastes, 
even great wastes, he admits; but they are due to competition and are the 
very things the trusts get rid of. “I do not disguise my belief that the 
Sherman Act is a humbug based on economic ignorance and incompe- 
tence.’’* Holmes didn’t understand why the government pressed anti- 
trust suits and viewed the activities of the Interstate Commerce Commis- 
sion with a suspicious eye. Still his task was to “enforce whatever Consti- 
tutional laws Congress or anybody else sees fit to pass.”’ As to industrial 
relations, he admits that the advantage has been on the side of capital; yet 
labor has the votes and is inclined to destroy as an antagonist what is 
really its most powerful cooperative force. As to strikes, “inasmuch as 
capital only means society buying and all such wars are contests between 
different bodies of producers, I possess my soul in patience.”” The working- 
man is “groaning and grunting,” yet he is “in the saddle.’’ Ameliorative 
measures may be called for here and there, but there is no call for drastic 
change. 

Before a for-God’s-saker has any right to howl over the world follies, 
he should get a close-up view. For this Holmes’ recipe is “‘to consider the 
stream of products, to omit all talk about ownership, and just to consider 
who eats the wheat, wears the clothes, uses the railroads and lives in the 
houses.” That done, it will be manifest that the crowd has substantially 
all there is; that not one per cent is withdrawn from the comforts of the 

** Pollock thought the Sherman Act “a queer piece of drafting”; he went on to remark that 


monopolies were odious at common law, that necessity decreed their control, and that intelli- 
gence could not be warranted in monopolists. 
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many to support the luxuries of the few. But the public reasons dramati- 
cally, wants pictures rather than statistics, presents the inevitable to itself 
as the fiat of some great man and hates him. Thus by a presumption and a 
logical exercise, Holmes waves away all the to-do over waste and efficiency 
in production, why so few goods emerge in quantities large enough and at 
prices low enough to take their places in the standard of life, why with an 
abundance of resources we persist in an economy of scarcity. To the end 
he remains true to the iron law and the wage-fund theory. 

Such a scheme of values cannot prompt Holmes’ great opinions.” One 
cannot as with Field, McReynolds, Butler discover an economic credo 
carried across the legal frontier. Instead, with Holmes the dominant im- 
pulses lie upon the level of form or procedure; and—the manner of the 
man aside—the search for the proximate cause runs back to his conception 
of the law.” In the sleep which he lost over his Common Law, he was 
formulating what came later to be his constitutional views. He saw a doc- 
trine slowly fashioned by a diverse lot of judges out of a medley of cases. 
Its norm of conduct is a flexible yardstick which varies from community 
to community and from period to period, in accordance with the common 
sense of the reasonable man. Holmes’ aversion to great cases was an in- 
sistence that questions of public policy were not for the court. Whether it 
was the tolerance of the man-of-the-world-of-books, or the indifference to 
it all of one who did not want to be bothered, he understood the distinc- 
tion between appearance and reality well enough not to barge in when he 
was not fully informed. He performed his office within the usages of the 
judicial mores; and where its ordinary procedures could not capture the 
essential materials he concluded that judgment was for someone else. 
Thus the genius of the common law conspired with a sense of the intricacy 
of the universe to create a reluctance to assume discretion where he could 
not command facts. In a word his attitude towards the legislature, and 
later towards administrative bodies, was laissez-faire. If the net result 
seemed to be liberalism, it was because his stay on the bench coincided 
with an era of reform. Had his tenure come later, when privilege sought to 
become entrenched behind sanctions from the government, the same atti- 
tude would have led to service to quite a different cause.** 


22 How much of a dent was made upon these views after Brandeis came to the bench, it 
would require a critical review of the opinions to discover. Yet it takes little reading in the re- 
ports to reveal the impact of Brandeis’ personality. 

23 In these days when iniquity is heaped upon the legalism of the law, one may retort that 
it is economic faith which enslaves and the law which liberates. And Holmes is just the case 
to prove it by. 

4 Note the tragic irony of Nebbia v. New York, 291 U.S. 502 (1934). It was in behalf of 
the minimum wage that the legislative power to fix prices had been fought. When at last it 
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The genius of the common law broods over Holmes’ world. Pollock 
thought that in its early stages, a system of law had no capacity for any- 
thing like big generalizations—ditto for Holmes. Pollock looked upon 
codes as a kind of brutal interference with the natural process of legal 
reason; although he was not sure about that “natural process,’’ Holmes 
didn’t attach much importance to the codifying furor. But while Pollock 
remained content with petty problems and formal perspective, it was the 
feel of the thing which animated Holmes’ judgment. The common law 
comes from the age of the village common, the common carrier, the com- 
mon scold, the book of common prayer, the communion—and, against the 
severities thrown about private property Holmes could revivify enough of 
its quality to be tolerant of peaceful picketing,”* the legislative referen- 
dum,” and municipal wood and coal yards.*7 At the common law there 
were limits within which property was pent; a “‘patent is a property car- 
ried to the highest degree of abstraction”; that “copyright could exist at 
common law” or be juggled out of it “seems to me imbecility.”” He fears 
lest the right to the exclusive use of a collocation of words for advertising 
purposes be erected into “‘a new species of property far superior to that of 
the poets in their verses.’’ Pollock rebels—or thinks he rebels—at reduc- 
ing law to rigorous chess problems—and Holmes makes judgment a matter 
of human experience in drawing lines and assessing degrees. For that rea- 
son he is distrustful of hypostatics, the severities of rigorous pedagogy, the 
polemics of austere scholars. Acumen and attention to detail cannot com- 
pensate for a want of vision and horse sense. Langdell, who is all for logic 
and hates any reference to anything outside it, typifies the powers of dark- 
ness.”* One would think that in all the annals of the law Ames saw nothing 
but error. Hohfeld is a reminder that many rational beings believe that 
ultimate truths can be reduced to patterns on a blackboard. Pound—with 
his botany, Civil War battles, and baseball scores—brought vast learning 
to a less than profound understanding of the law. Its doctrines might 
grow rusty; it had been half a century since to Holmes covenants which 
run with the land had been a burning question. But he lived and breathed 





was recognized, labor gained something; but it was the mercantile interests—who sought to 
protect their price structures at the expense of the public—who became the principal benefici- 
aries. Nebbia v. New York is the turning point. 


5 Vegelahn v. Guntner, 167 Mass. 92, 104 (1896). 
*6 Opinions of the Justices, 160 Mass. 586, 593 (1894). 
*7 Opinions of the Justices, 155 Mass. 598, 607 (1892). 


** In one of his best judgments Pollock refers to “the Langdellian ether of a super-terrestial 
Common Law” where “authority does not exist at all.” 
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and wrought in the atmosphere of the Common Law. The case-by-case 
method leads to the most accurate generalizations; its empirical accom- 
plishments need not fear comparison with the systems of the continentals. 
Again and again “the life of the law has not been logic,” its purpose has 
been to fix a line of minimum social conduct required of all men at their 
peril. He idly contemplates a little book embodying his views on the 
utilities of the law—a book which will “get rid of all of this talk about du- 
ties and rights, state the circumstances under which the public force will 
be brought to bear, and make a system out of some of my old chestnuts.” 
But, of course “I don’t mean to do it.” 

In his head, however, he did carry this little book to the Supreme Court. 
Although his appointment sharpened his perspective, he had heretofore 
not thought too highly of that solemn tribunal. It was all for the general; 
on “any question involving the differential calculus I shouldn’t expect 
much from them.”’ And he had himself been reversed from Washington. 
On that occasion he had carried the courts of Maine and New York; 
everything but the weight of technical authority was on his side; besides 
he could have written the case the other way. As a member of the bench, 
he wasn’t sure he liked the Court’s work too well. He doesn’t seem to get 
any cases of special interest; his assignments do not really call out his full 
capacities; he is bored and worried with conferences; he wishes that “‘the 
sitting of our Court were at the devil.” Back in Massachusetts he had had 
trouble; here in Washington his phrasing was a constant target for broth- 
erly criticism. In the name of solemn flabby speech Taft objected to “stop 
rat holes” ; Brandeis might reach for his juciest plums; in the end the boys 
usually “cut the genitals” out of his opinions.”® The Court did not shut up 
bores the way it ought to; his mind was made up in ten minutes and they 
“jawed on for an hour and a half.” Litigants had the habit of asking to be 
reheard; the fact that Holmes fired his opinions off at once made him dis- 
tinctly vulnerable. If a man kept a case for six months, it was supposed to 
show profound deliberation, while a speedy disposition was evidence of 
inadequate consideration. Yet, against the humbug of prevailing opinion, 
it was useless to argue that “‘a day’s impact is better than a month of dead 
pull.”” There was the Sunday call on the Chief Justice to keep everything 
nice and brotherly; and a new secretary every year from Harvard occupied 
a one-man grandstand. To hear him tell it, he was forever bored, over- 
worked and misunderstood. But he liked it more than ever he would ad- 


*° Brandeis states that Holmes was in the habit of putting phrases in for trading purposes 
and that in the end the diction was just about what he wished. 
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mit; and as a faint trickle of appreciation swelled into a mighty volume, he 
resolved to hold on until something gave way. 

It was as interesting a workshop as he could have found. In spite of his 
complaints, it gave ample scope to all his talents; there was hardly a tech- 
nique of judgment for which it did not provide exercise. His notes, memo- 
randa, opinions, all went down in longhand; he never. employed a stenog- 
rapher. He disregarded orthodox rules of punctuation and had the old 
Roman’s contempt for the comma. He took pains—rather painless pains 
—in getting the right word, and to hit upon a clever phrase pleased him 
mightily.*° He allows Fowler, in the King’s English, to frighten him; but 
Pollock cheers by insisting that the King’s English is no more than the 
usage of good writing and that the pair of them know as much about it as 
Fowler.** The meanings of words—which were not to be thought of as math- 
ematical figures—continued to torture Holmes with their bitter sweet. 
His reach was magnificent; to him profanity was vitriol, slang vinegar, and 
he put the passion of life into his phrase. He rebelled at the morally 
tainted words of the trade which he had to employ; but, since the craft had 
become accustomed to its vocabulary, “legalese’’ had to be used. Still he 
would like to clear it all up in that first book of the law, “keeping to hard 
fact and using no images.” 

Words, however, were only a device for turning cases into the literary 
output called opinions. He was as much concerned as a poet over his im- 
mortal lines. He was forever looking ahead to see what chances the docket 
was likely to afford. At one moment he has already done over one hundred 
applications for certiorari. He did abhor, loathe and despise long opinions; 
“the man who takes a page to say what can be said in a sentence will be 
damned.”’ He was never at peace in mind until he had retrieved his opin- 
ions, preferably with the approval of his colleagues. When in one day five 
opinions were returned, bearing no marks of serious violence, he felt like a 
terrier that had killed a cat. He could, however, if need be, get along with- 
out the imprimatur of the Court; in one session he took the chance to say 
things “which I thought needed saying,”’ fired off a trio of dissents, and 
left the issues to posterity.** He even prepared dissenting opinions subject 


3° Van Wyck Brooks reports that when Holmes was a small boy his father rewarded every 
bright saying with a spoonful of jam. New England: Indian Summer 259 (1940). In late life 
the jam had been replaced by his secretary’s shout of approval. 

3* It is a joy to us lesser mortals to hear Holmes confess that he never knew when to use 
“which” and when to use “‘that.” 

3 The day was May 14, 1928; the cases, Panhandle Oil Co. v. Mississippi ex rel. Knox, 
277 U.S. 218, 222; Long v. Rockwood, 277 U.S. 142, 148; Springer v. Philippine Islands, 277 
U.S. 189, 209. It need hardly be added that posterity has concurred in the Holmes opinions. 
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to what might happen. At times he regards himself as a law machine that 
turns out answers when you put questions into the hopper. But in the 
practice of the jurist’s art, the general is of small account; the work is more 
in the way of untying knots than of high philosophy. All you do is to back 
an opinion as to where you are going to draw the line. But as you work 
you are subject to the dominion of the thesis; and, where the whole is 
technical and details must be dovetailed together, it is a heartbreaking 
task to give an appearance of freedom, elegance and variety. “In a word 
it is the devil of a task to write an opinion and remain a man of letters.” 
In this gallant endeavor, Holmes could not choose his companions; nor 
was the environment created by his brethren peculiarly adapted to the 
flowering of his genius. He was a friendly, even if critical, sort of person 
and sheer hate did not flare easily. The letters contain scantier references 
to his colleagues than the reader would expect, but scattered items make 
it clear that few of them came within his chosen circle. In respect to 
Brewer he had to remind himself that ‘‘one should not allow taste to blind 
one to great qualities.’’ He rebelled at Brewer’s itch for public speaking 
and writing, especially when it became indiscreet. And when the end 
came, he was “glad of Brewer’s death on his own account as well as other- 
wise.” Harlan did not shine either at analysis or at generalization; and 
Holmes did not bother himself over “what that sage said.’’ White was a 
man of power, but his writing could hardly be called felicitous. Holmes 
records the Court as awaiting the oscillations of McKenna’s mind; Mc- 
Kenna and Day are the severest of his legal critics—he finds it quite pos- 
sible to reconcile himself to their going. Thirst for the Presidency aside, 
Hughes was wise, funny, experienced, a good fellow, with “doubts which 
open vistas through the wall of non-conformist conscience.’ The way in 
which McReynolds took time to make up his mind got on Holmes’ nerves. 
Pitney had not wings and was not a thunderbolt and talked too much 
when he first came on. But he was honest, industrious, faithful to duty; 
and integrity scored an incomplete triumph over “prejudice and first 
judgments.” Day, Pitney, Clarke left a good deal to be desired in point of 
manners and regarded a difference in opinion as a cock-fight. At first 
Sutherland, Butler, Sanford impressed him favorably; still he didn’t ex- 
pect to be astonished—he little knew what was coming. Holmes did his 
best to admire the Chief—whoever he might be—but could never quite go 
it. Fuller was at least amiable, if no paragon at administration. He knew 
that he ought to look up to White far more than he ever found possible. 
Taft was good-natured and “kept things moving pleasantly.” Judges 
went, judges came, and Holmes could not restrain the look askance. 
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There was for him less comradeship than the law of chance should 
yield. Soon after Holmes came to the bench, Moody gave promise of more 
than a casual bond. There was in him at least not the certainty of the 
second rate. But presently Moody passed on, and Holmes had to await 
the coming of my good Brother Brandeis. The man of the sheltered life 
joined forces with the man whose views had emerged from the heat of 
conflict. The Olympian, to whom moral words were anathema, discovered 
a fellow of the craft in a man whose burning passion was for social right- 
eousness. Brandeis thought it good for Holmes’ immortal soul to go to 
Lawrence, Massachusetts, read the reports, master the textile industry. 
But Holmes shrank from the bore and discovered what he knew before, 
that he hated facts. So likely were the two to stand together that Holmes 
rejoices over a Brandeis dissent to one of his opinions; “it indicates that 
there is no pre-established harmony between us.” In course of time Stone 
came along as a third member of the trinity who in dissent were making 
more law than ever they knew. Cardozo was a good and able man with a 
beautiful face; Holmes would like to see him—as well as Learned Hand — 
on our bench. But Hand was not called and Cardozo came too late. A 
President can choose the men about him; even a law teacher is usually 
surrounded by a few kindred souls. Holmes had to accept the associates 
fortune offered; they were in general not men to draw him away from 
books and his cosmos. 

The opinions which give Holmes enduring fame rest secure in the re- 
ports. Had there been genuine intimacy he might have written at length 
to Pollock about what lay back of them. As it is he affords only passing 
glimpses, hardly ever enough for his English friend to know what the 
cause is about. But, brief as they are, they help to reveal the man as he 
works at his trade. To the run-of-mine docket Holmes makes appropriate 
response, his views often standing out the sharper against Pollock’s com- 
ments from the side lines. Holmes was with the majority in denying the 
mails to lottery tickets; Pollock could not understand interference with so 
respectable an institution.** Holmes is impressed by the tremendous stake 
in a water-rights case; Colorado needs the irrigation; Kansas insists the 
river is drying up; half of the United States is concerned.** In invoking 
the treaty-making power to sanction a Congressional control over migra- 
tory birds, Holmes gives “‘a light touch to fundamentals.”’*5 In the quarrel 
between the Virginias Holmes inserts in his opinion “a summary of the 

33 Champion v. Ames (Lottery Case), 188 U.S. 321 (1903). 

34 Kansas v. Colorado, 206 U.S. 46 (1907). 

38 Missouri v. Holland, 252 U.S. 416 (1920). 
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bill and answer” to satisfy the wish of the Chief Justice for superfluous 
long-windedness.* In the Hyde case*’ Chief Justice White—who in judg- 
ment usually looked to the consequence and always paraded legalisms as 
reasons—took a stand, hobbled to and fro, eventually lit on the other side. 
So Holmes was driven to dissent and managed to fire off one or two phrases 
that tickled him a bit.3* In the poisoned pool case, Holmes elevated tres- 
pass above human life, accused Clarke who dissented of “more sentiment 
than reason,” set down a most reactionary opinion, and won verbal 
flowers from Pollock.*® In the Mahon case,** he cried up due process as 
lustily as his stalwart colleagues; the dissent of Brandeis makes it clear 
that for the moment he is quite off his orbit. In the Fairmont Coal dis- 
sent,“ he had taken a lusty shot at Swift v. Tyson and thinks he punched 
a hole in their bottom, against “old Harlan who simply rolled off the 
cases’”’; and in the matter of the rival taxicabs‘ returns to the attack to 
declare that the law is not a brooding omnipresence in the sky. Pollock, 
in an oblique comment insists that “the proper law may not be the law of 
any state at all, but by contract what the parties make it.” He adds that 
if some western states lay down rules contrary to natural justice, the 
federal courts might disregard them.‘** And in Holmes’ last great dis- 
sent,*S he complains of McReynolds overruling decisions by me and others, 
which were firmly established upon authority, logic, and settled practice. 
There is love between him and his brethren; but he suspects that if he 
should be gathered to Abraham’s bosom some of them would think it an 
advantage to the law. : 


36 Virginia v. West Virginia, 220 U.S. 1 (1911). 

31 Hyde and Schneider v. United States, 225 U.S. 347 (1912). 

38 He hopes his opinion in Keokee Consolidated Coke Co. v. Taylor, 234 U.S. 224 (1914), 
“will go through without much objection, though I have put in a phrase or two that I have 
some hope will give pain.” 

39 United Zinc & Chemical Co. v. Britt, 258 U.S. 268 (1922). Pollock couples with it Balti- 
more & Ohio R. Co. v. Goodman, 275 U.S. 66 (1927)—in which Holmes insisted that the 
motorist stop, dismount, survey, assure himself, and then go ahead—as among the master- 
pieces from the Holmes workshop. 44 Harv. L. Rev. 695 (1931). 

4° Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). A student of pathology would 
note that Holmes returned to the Court from a serious operation to write the opinion. 

4 Kuhn v. Fairmont Coal Co., 215 U.S. 349, 370 (1910). 

4 16 Pet. (U.S.) 1 (1842). 

43 Black and White Taxicab and Transfer Co. v. Brown and Yellow Taxicab and Transfer 
Co., 276 U.S. 518 (1928). 

44 Pollock’s greatest competence was not knowledge of federal jurisdiction—or of American 
constitutional law. Note his line, “if the Fathers had foreseen the growth of international and 
internal business, they would have made some things in the Constitution more explicit.” 

45 Baldwin v. Missouri, 281 U.S. 586 (1930). 
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It is a personal value rather than human sympathy which prompts 
Holmes’ attitude towards civil liberties. The persons whose cases came to 
his Court seemed to Holmes “‘poor fools.” He doesn’t respect or even love 
the devils he had to write opinions concerning. Nor was he an extremist 
in freedom of speech—“I have no enthusiastic belief, though I hope I 
would die for it.’’ Yet the ancient liberties were essential to the operation 
of republican government; and, although a nation was bound to defend its 
own existence, it had no business making sacrifices of the ignorant and 
stupid. He could not understand, even under war hysteria, how cases 
which made his blood boil left the public and his colleagues apathetic. 
He wondered that the government should press the case against Debs“ for 
“obstructing the recruiting service” with the inevitable result that fools, 
knaves and ignorant persons are bound to say he was convicted because he 
was a dangerous agitator. In the Schenck case there was “‘a lot of jaw” 
about free speech which I dealt with somewhat summarily;*’ in the 
Toledo Newspaper case the entire performance was wholly unwarranted 
and the “last thing that could maintain respect for the courts’’;* in the 
Abrams case*® he was hot under the collar and had a dissent ready as soon 
as the opinion was circulated. He insisted that “an actual intent to hinder 
the United States in war must be proved’’; and wished, after the opinion 
had left his hand, that he had rubbed it in that the matter concerned our 
interference in Russia. The majority may be prepared to shut him up, but 
he doesn’t expect it. And in the Gitlow case** the essence of his opinion is 
to defend “the right of an anarchist to talk drivel in favor of the prole- 
tarian dictatorship.” 

As the personal note recedes, the damn-them-all-I-say attitude is less 
obtrusive. He has little concern one way or another for Emma Jensen, 
whose husband lost his head on a gang-plank which linked ship and 
shore.* His intent is to keep admiralty law flexible enough to serve as an 
instrument of justice. In the first child labor case, Holmes’ dissent served 
a worthy cause, asserted the claim of interstate commerce to its broad 
province; and “flayed the majority with a lot of precedent and also 


4 Debs v. United States, 249 U.S. 211 (1919). 
47 Schenck v. United States, 249 U.S. 47 (1919). 
4 Toledo Newspaper Co. v. United States, 247 U.S. 402 (1918). 


# Abrams v. United States, 250 U.S. 616 (1919). Pollock is horrified at a sentence of 
twenty years; twelve months strikes him as more than enough. 


5° Gitlow v. New York, 268 U.S. 652 (1925). 
5* Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917). 
s* Hammer v. Dagenhart, 247 U.S. 251 (1918). 
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grounds in reason.” It is news to learn that Holmes wrote a dissent in the 
Hitchman case* which for some reason he never delivered.‘ When Holmes 
had just come to Washington, he had insisted that “an agreement not 
enforceable at contract was not on its face a violation of the Sherman 
Act.’’s The abstract line collided with Theodore Roosevelt’s trust-bust- 
ing program and wrecked a beautiful friendship. It was never the same 
after that; “‘the President would have made a fool of himself and excluded 
me from the White House—I never cared whether I went there or not.” 

An occasional item indicates quite a to-do behind the scenes. In the 
Dick case,* Lurton read liberty of contract into the patent law and ex- 
tended its protection to unpatented goods used with the invention. The 
holding had been the rule of the circuits for a decade; yet the decision 
touched off a great furor. And Holmes, who in Christian charity went 
along, sets it down that, were the recall of judges in operation, the ma- 
jority might get the benefit of it. But he finds in bad taste the dissent of 
White—a stump speech by a politician whose Irish was up. The printed 
piece was poor work, but it had been toned down and gave “no idea of the 
oral discourse.”’ As for Holmes, he “‘didn’t care about the case one way or 
another’’; still he could have written a better opinion on either side. In the 
Dr. Miles case,5’ it is Pollock who grows discursive. He doesn’t see that 
any sound doctrine of public policy requires the Supreme Court to favor 
the cheapening of such cure-alls as bear Dr. Miles’ name. As against the 
larger considerations which move Hughes and his brethren, he is inclined 
to dispose of the matter by invoking privity of contract. Pollock remained 
to the end the man who had done the book on torts, while Holmes moves 
on to transmute his common into terms of public law. It was the great 
cases which he affected to despise which gave Holmes his chance. It was 
the law of the Constitution, for which he professed no passion, which 
awarded him an enduring place as a jurist. 

It is perhaps idle to probe beneath all this for the ultimates of Holmes’ 


ss Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917). The dictum from the un- 
published dissent preserved here would have enriched the reports, ‘‘when powers of either 
capital or labor attack the life of the community, those who seek private interest at such a cost 
are public enemies.” 

54 A personal censorship, with his brethren putting on the heat, seems almost omnipresent. 
In Internat’l Harvester Co. v. Kentucky, 234 U.S. 216 (1914), his opinion “‘in its original 
form was received with silent loathing.” As ‘rewritten I doubt that the boys will like it much 
better.” 

55 Northern Securities Co. v. United States, 193 U.S. 197 (1904). 

8 Henry v. A. B. Dick Co., 224 U.S. 1 (1912). 

57 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911). 
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values. He hated ultimates and it is unfair to turn upon him an inquiry 
which he refused to address to the cosmos. If the question must be put, 
the ultimate lies in the very absence of the absolute. He could accept the 
universe in some unpredictable sense, but found the chances running 
heavily against humanity being at the center of it. Nor could man know 
more about it than how to arrange things according to his own necessary 
order. Whether there is an objective reality by which to measure it, or 
whether like coffee, truth is a matter of taste, he left—as a kind of ir- 
relevance—to the professional philosophers. All that he can mean by 
truth is what he can’t help thinking; and he has no means for deciding 
whether his “‘can’t help’s” have any cosmic worth. Nor does he profess to 
be able to untangle the cumulative course of events; as to historical 
causes, you can never say how much was necessary to produce how much 
effect or even how much cause there was. There are fundamental differ- 
ences which make one man’s truth another’s falsehood; and the business 
of philosophy is to show that we are not fools for doing what we want to 
do. To be civilized, therefore, means to be master of all possible ideas and 
to have become proof against being shocked. One has, of course, his pref- 
erences which must not become standards by which to measure the con- 
duct of others. And he who would administer constitutional law must 
multiply his skepticisms; for it is his duty to enforce laws which he be- 
lieves to embody economic mistakes. A man who had been blown upon by 
every kind of doctrine could not cling to a single simple faith; one who had 
entertained all sorts of ideas could not measure statutes by a truth which 
was alike his own and eternal. He had, at least in his study, observed 
man’s little system rise, flourish and pass. As he demanded freedom for 
himself, so was he willing to accord to others the right to choose their own 
paths to the everlasting bonfire. 

It is thus difficult to date Mr. Justice Holmes. As the son of his father, 
the student forever improving his mind, the man of the world of books, he 
belongs to an older Boston. His social and economic views accord with 
those of men of substance who lived before the turn of the century. 
Taney would generally have concurred in his constitutional views, even 
though he stumbled a bit over queer terms and found Holmes’ idiom 
rather alien. Holmes’ rhetoric, with its impressionistic beat of unforget- 
table phrase, is alike in the classic and the modern manner. His opinions, 
insulated against the seething world just outside his study, are dateless. 
As a jurist he is not to be explained by any formula, whether of Horatio 
Alger or of Karl Marx. It is easy to quarrel, to discover inconsistency, to 
make a long list of shortcomings. Yet human frailties seem to signify less 
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than they would with another man. Change there was, as for example, the 
accommodation which marked the transfer from common to constitution- 
al law; but of development there is little. In his quiet province, little dis- 
turbed by the roar of history in the making, he attained the superlative. 
The youth of twenty-nine—his picture might bear the caption “‘the artist 
as a young man”’**—and the distinguished jurist of ninety differ only as 
Olympian in posse and Olympian in esse. 

In spite of a partial recovery of his humanity, it is still too early to place 
Holmes. It is most certain that as man-of-letters he must rank with the 
greatest on the bench. As Marshall’s prose loses its power to move, and 
Cardozo’s takes on a touch of the precious, he may be moved to the top of 
the class. In breaking doors and bringing reality into the courtroom, his 
contribution ranks far below that of Taney or my good Brother Brandeis. 
The strength and the weakness of his work lie alike in its want of a fight- 
ing faith. The great things of earth are not done by men who say look on 
this picture and on that. It was a crusade for nationalism which brought 
passion to Marshall’s pen; it was zeal for social reform which made the 
Brandeis barrage of fact and argument invincible. Were it not for the con- 
victions which drive them, the utterances of lesser men like Field and 
Harlan would be little more than empty words. But the things for which 
men die and write pass away, and Holmes’ repute has its measure of se- 
curity in its aloofness from causes which have gone. If he served a liberal- 
ism, glorious in his day but already on the way out, it was by adventitious 
circumstance. His presence survives in an attitude of negation which 
makes the current Court critical of its place in the commonwealth and ina 
body of opinion, which whether for the majority or in dissent, still com- 
pels. But as the attitude fades and the precedents lose their strength, dis- 
count will get in its work. Rhetoric will remain, but rhetoric alone cannot 
sustain distinction. Then the lasting repute of Holmes must be rested 
upon a more enduring foundation. As perspective comes, he seems des- 
tined to stand in the annals of the law as the great representative of a 
civilized tolerance which rises above personal conviction. 


s§ y Holmes-Pollock Letters, opposite 10 (1941). 





THE ILLINOIS PRINCIPAL AND INCOME 
ACT OF 1941 


GrorcE G. BocErt* 


N 1931 The National Conference of Commissioners on Uniform State 
Laws promulgated the Uniform Principal and Income Act and the 
American Bar Association approved it. The history of the prepara- 

tion of the proposed statute may be found in the annual handbooks of the 
Conference from 1925 to 1931," during which time a committee was con- 
sidering the topic and several drafts prepared by Charles E. Clark, then 
Dean of the Yale Law School,? were being considered. These discussions 
and notes by committee and draftsman are of more than historical interest. 
They show its purpose and theory and may be used in construing the act, 
either in its original or modified form, wherever, as in Illinois, the members 
of the legislature knew the source of the statute when they adopted it. 
During its preparation the act was subjected to criticism by corporate 
trustees and their counsel, and later was approved by the American Bank- 


ers’ Association, Trust Division, in 1939. 

The Uniform Act has now been adopted either intact or with some 
changes in eleven states, namely, Alabama (1939),* Connecticut (1939),‘ 
Florida (1937),5 Illinois (1941),° Louisiana (1938),’ Maryland (1939),* 


* James Parker Hall Professor of Law, University of Chicago; member of the committee 
which drafted the Uniform Principal and Income Act; a Commissioner on Uniform Laws for 
Illinois. 

* (1925), at 159-60; (1926), at 720-22; (1927), at 649; (1928), at 97, 99, 206; (1929), at 
I10, 112, 285; (1930), at 95, 96, 341; (1931), at 99, 115, 120, 325. 

* Now Judge of the United States Circuit Court of Appeals, Second Circuit. 

3 Alabama Code (1940) tit. 58, §§ 75-87. 


4 Conn. Gen. Stat. (Supp. 1939) §§ 1292e-1301e. Connecticut omits parts of Section 12 and 
all of Sections 4, 11, 13-17. 


5 Fla. Comp. Gen. Laws Ann. (Skillman, Supp. 1940) §§ 5671(2)-5671(20). “ 
Til. Rev. Stat. (1941) c. 30, §§ 159-76. 
7La. Gen. Stat. Ann. (Dart, 1939) §§ 9850.69-9850.78. 


* Md. Ann. Code (Flack, 1939) art. 75B, §§ 1-10. Maryland omits Sections 7—11 and Sec- 
tions 12(4) and 13(2). 
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North Carolina (1937),? Oklahoma (1941), Oregon (1931)," Utah 
(1939), and Virginia (1936). 

Recently in several states local organizations of corporate trustees have 
subjected the Uniform Act to study and have modified it to some extent 
and either procured its passage, as in Louisiana and Oklahoma, or have 
prepared for presentation to their several legislatures drafts which have 
not yet been enacted into law, as in California’s and Minnesota." Other 
states have not yet adopted the Uniform Act or used it as a model, but 
have adopted piecemeal laws covering portions of the field.” 

The Uniform Principal and Income Act was introduced in the 1939 ses- 
sion of the Illinois Legislature at the instance of the local Commission on 
Uniform Laws, but was withdrawn due to opposition by organizations of 
corporate trustees in Illinois who urged that they be given time to study 
the act, confer with the local Commissioners on Uniform Laws, and de- 
cide whether they could back the statute in its original or a modified form. 
During the autumn of 1940 and the winter and spring of 1941 conferences 
were held between the Illinois Commission on Uniform Laws and repre- 
sentatives of the Trust Division of the Illinois Bankers’ Association and 
the Chicago Fiduciaries Association, and a modified form of the Uniform 
Principal and Income Act was agreed upon for introduction in the 1941 
General Assembly. Representative Franklin U. Stransky of Savannah 
introduced the bill in the house. It was passed by the legislature and 
signed by Governor Green on July 17, 1941."7 


The Illinois act applies only to estates and trusts created after the effec- 
tive date of the act. If the estate or trust is created by deed inter vivos, it 

» N.C. Code Ann. (Michie, 1939) §§ 4035(1)-4035(15). 

7° Okla. L. 1941, 505 et seq. 


™ Ore. Comp. Laws Ann. (1940) §§ 74-101—74-114. "2 Utah L. 1939, c. 127. 


*3 Va. Code Ann. (Michie, 1936) §§ 5133c-5133r. Virginia provides that the act shall 
“apply to all estates heretofore or hereafter created.” 


+4 Since this article was prepared, the writer has learned that this draft was enacted into 
law as c. 898 of the Laws of 1941, effective July 28, 1941. For the reasons for its adoption, 
see Nossaman, The Uniform Principal and Income Act, 28 Calif. L. Rev. 34 (1939). 


18 The Minnesota draft has been printed. A copy might be obtained from Wm. J. Steven- 
son, Esq., 111 S. Fifth St., Minneapolis, Minn. 


*6 For example: N.Y. Pers. Prop. Law (McKinney, 1938) § 17-B (income earned during 
period of administration); N.Y. Pers. Prop. Law (McKinney, Supp. 1941) § 17-C (salvaging of 
mortgages); N.Y. Decedent Estate Law (McKinney, 1939) § 150 (increase in value of savings 
bonds; depreciation funds for obsolescence or amortization); Va. L. 1940, c. 233 (United States 
savings bonds). 

*7 Til. Rev. Stat. (1941) c. 30, §§ 159-176. 


f 
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is not affected by the 1941 act unless the deed went into effect on or after 
July 17, 1941; and if the estate or trust is created by will, the Illinois act 
does not apply unless the testator died on or after July 17, 1941. Life 
estates, remainders, and trusts created before July 17, 1941, are governed 
by the pre-existing case and statute law, but such estates and trusts cre- 
ated on or after July 17, 1941, must be created and administered with this 
new statute in mind. 

The object of this article is to assist lawyers, judges, and corporate or 
individual trustees who may be considering this statute in connection with 
the creation, administration, or construction of legal or equitable interests 
in realty or personalty. The method pursued will be to quote the 1941 
Illinois act, section by section, and add to each section relevant comment 
and illustration. The difficulty of the subject seems to warrant numerous 
examples of the operation of the act, although to some experts a portion 
of the illustrations may appear elementary. In the short space which can 
be allotted to this paper it is impossible to give an exhaustive treatment™ 
of the points raised by the act. One can do no more than state its general 
effect and give guides to its interpretation. 


Section 1. Definition of Terms. 


“Principal” as used in this Act means any realty or personalty which has been set 
aside or limited, by the owner thereof or by a person thereto legally empowered, so that 
it and any substitutions for it are eventually to be conveyed, delivered or paid to a per- 
son, while the return therefrom or use thereof or any part of such return or use is in the 
meantime to be taken or received by or held for accumulation for the same or another 
person ; 

“Income” as used in this Act means the return derived from principal; 

“Tenant” as used in this Act means the person to whom income is presently or cur- 
rently payable, or for whom it is accumulated or who is entitled to the beneficial use of 
the principal presently and for a time prior to its distribution; 

“‘Remainderman” as used in this Act means the person ultimately entitled to the 
principal whether named or designated by the terms of the transaction by which the 
principal was established or determined by operation of law; 

“Trustee” as used in this Act includes the original trustee of any trust to which the 
principal may be subject and also any succeeding or added trustee. 

Words importing the singular number include the plural andgrords importing the 
plural number include the singular. \ 


This section follows the Uniform Act, except for the addition of the last 
sentence. “Tenant” is broad enough to include the owner of a legal estate 


8 For a more complete discussion of the subjects covered by the Illinois Principal and In- 
come Act of 1941, consult Bogert, Trusts and Trustees, §§ 802-805, 811, 816-32, 843-57 
(1935); Scott, Trusts §§ 232-41 (1939); Nylund, The Uniform Acts Relating to Trusts, 16 
Chicago-Kent L. Rev. 81, 108-17 (1938). 
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for years or for life and a trust beneficiary with an interest of similar size, 
and “remainderman” covers the holders of both the legal and equitable 


ultimate estates, when the definitions are read in connection with Sec- 
tion 2. 


Section 2. Application of the Act—Powers of Settler. 

This Act shall govern the ascertainment of income and principal, and the appor- 
tionment of receipts and expenses between tenant and remainderman, in all cases 
where a principal has been established with or, unless otherwise stated hereinafter, 
without the interposition of a trust; except that in the establishment of the principal 
provision may be made touching any or all matters covered by this Act, and the person 
establishing the principal may himself direct the manner of ascertainment of income 
and principal and the apportionment of receipts and expenses or grant discretion to 
the trustee or other person to do so, and such provision and direction, where not other- 
wise contrary to law, shall control notwithstanding this Act. 


Section 2 of the Uniform Act is copied. It is important to notice that 
the act applies where a deed or will creates temporary legal interests fol- 
lowed by remainders, as well as where trusts are established. 

Illustration 1.—On August 1, 1941, the owner in fee of a farm dies, de- 
vising it to his widow for life, remainder to his son. The act applies to 
receipts and expenses of the farm during the life of the widow, except 
where otherwise expressly stated in the act, and unless the testator other- 
wise provided. 

Illustration 2.—On September 1, 1941, the owner of corporate stock 
transfers it to a trust company to hold in trust for A for ten years, and 
then to sell and divide the proceeds between B and C, and directs that all 
stock dividends received on the stock during the ten year period shall be 
treated as income for A. The act applies to the trust during the ten year 
period, except that the disposition of stock dividends is controlled by the 
terms of the trust instrument, instead of by Section 6 of the act. 

The Oklahoma Trust Act of 1941 (sec. 26) applies to legal estates, as 
does the California draft (sec. 2); but the Louisiana Trust Estates Act 
of 1938 (sec. 68) and the Minnesota proposed Trust Administration Act 
(sec. 20) do not apply to legal interests. 

Section 3. Income and Principal—Disposition. 

(x) All receipts of money or other property paid or delivered as rent of realty or hire 
of personalty, or dividends on corporate or trust shares payable other than in shares of 
the corporation itself, or dividends representing income from a trust or interest on 
money loaned, or interest on or the rental or use value of property wrongfully with- 
held or tortiously damaged, or otherwise in return for the use of priricipal, shall be 
deemed income unless otherwise expressly provided in this Act. 

(2) All receipts of money or other property paid or delivered as the consideration for 
the sale or other transfer, not a leasing or letting, of property forming a part of the 
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principal, or as a repayment of loans, or in liquidation of the assets of a corporation, or 
a trust, or as the proceeds of property taken on eminent domain proceedings where 
separate awards to tenant and remainderman are not made, or as proceeds of insurance 
upon property forming a part of the principal except where such insurance has been 
issued for the benefit of either tenant or remainderman alone, or otherwise as a refund 
or replacement or change in form of principal, shall be deemed principal unless other- 
wise expressly provided in this Act. Any profit or loss resulting upon any change in 
form of principal shall enure to or fall upon principal. 

(3) All income after payment of expenses properly chargeable to it shall be paid and 
delivered to the tenant or retained by him if already in his possession or held for ac- 
cumulation where legally so directed by the terms of the transaction by which the 
principal was established; while the principal shall be held for ultimate distribution as 
determined by the terms of the transaction by which it was established or by law. 

This is Section 3 of the Uniform Act. It states the pre-existing Illinois 
law regarding stock dividends in stock of subsidiaries or affiliates of the 
declaring corporation, and it settles a disputed point regarding profits on 
the sale of stock where the profit was due to accumulated, undistributed 
earnings. 

Illustration 1.—S creates a trust on September 1, 1941, with A as life 
beneficiary and B as remainderman beneficiary. A part of the trust prop- 
erty is stock in the X Corporation which has as a subsidiary the Y Corpora- 
tion, the larger part of whose stock is held by the X Corporation. The Y 
Corporation declares a stock dividend and the X Corporation distributes 
the stock of the Y Corporation, which the X Corporation receives on this 
stock dividend, to the stockholders of the X Corporation as a dividend. 
The trustee of S’s trust receives stock of the Y Corporation in this way. 
He should treat it as income of the trust, distributable to A, unless the 
corporation in issuing the dividend designates it as a distribution of capi- 
tal assets. 

Illustration 2.—In the trust described in Illustration 1 above, the trustee 
owns stock of the Z Corporation which fails to declare dividends for several 
years, and instead adds earnings to surplus. The trustee sells this stock at 
a considerable advance over the value it had when the trust began to hold 
it, due at least in part to the dividend policy of the Z Corporation and in- 
creased book value. The entire proceeds of this sale should be added by 
the trustee to the principal of the trust. It would be improper to pay that 
part attributable to undistributed earnings to A, the life beneficiary. 

This section is copied without substantial change in Louisiana (sec. 69), 
Oklahoma (sec. 27), and the California draft (sec. 3), but in the Minne- 
sota draft (sec. 21) Subsection 3 is omitted. 

It is in harmony with the Restatement of Trusts, Section 233, Com- 
ments a and b. | 
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There is ample common law authority supporting the provisions of the 
section dealing with eminent domain allowances,’® insurance money,” 
sums received in settlement of claims,” and profits on the sale of trust 
property aside from corporate stock.” With regard to profits on the sale of 
corporate stock, there are several cases allotting to the life tenant such part 
of the profit as can be shown to be due to accumulated undistributed 
earnings of the corporation,” but the better rule is believed to be that such 
profits are to be treated as capital.” 


Section 4. Apportionment of Income. 

(x) Whenever a tenant shall have the right to income from periodic payments of 
interest and such right shall cease and determine by death or in any other manner at a 
time other than the date when such periodic payments of interest should be paid, he or 
his personal representative shall be entitled to that portion of the income from such 
periodic payments of interest next payable when the same shall have been collected 
which amounts to the same percentage thereof as the time elapsed from the last due 
date of such periodic payments of interest to but not including the day of the deter- 
mination of his right is of the total period during which such interest would normally 
accrue. Except as herein above provided there shall be no apportionment of income as 
between said tenant or his estate and the succeeding tenant or remainderman and the 
remaining portion of the income from periodic payments of interest and all other in- 
come whether periodic or otherwise, which becomes payable subsequent to the expira- 
tion of the preceding estate including, but not limited to, rents and annuities shall be 
paid to the person next entitled to income by the terms of the transaction by which the 
principal was established. The provisions of this sub-section shall apply whether an 
ultimate remainderman is specifically named or not. 

(2) Income which, at the time the principal is established, other than when estab- 
lished by the Will of a deceased person, has been earned or accrued to the date of such 
establishment but which is not payable or which is due but has not yet been paid, shall 
when received, be treated as income and disposed of as is provided with respect to in- 
come in sub-section (3) of Section 3. 


*9 Askew v. Woodhead, 14 Ch. D. 27 (1880); Gibson v. Cooke, 1 Metc. (Mass.) 75 (1840). 

2° Horton v. Upham, 72 Conn. 29, 43 Atl. 492 (1899); Will of Barron, 163 Wis. 275, 155 
N.W. 1087 (1916). 

** Where the claim was for the benefit of both income and capital the sum received in its 
settlement should be apportioned. In re Dashiell’s Estate, 181 Atl. 681 (Del. Ch. 1935); Mat- 
ter of the Estate of Kight, 167 Misc. 296, 4 N.Y.S. (2d) 63 (1938). 

*2 Van Blarcom v. Dager, 31 N.J. Eq. 783 (1879); Devenney v. Devenney, 74 Ohio St. 96, 
’ 77 N.E. 688 (1906). In Billings v. Warren, 216 Ill. 281, 74 N.E. 1050 (1905), a gain on the sale 
of property was given in part to the successor of the life tenant, on the ground that the settlor 
had expressed an intent to that effect. 

23 Nirdlinger’s Estate, 290 Pa. 457, 139 Atl. 200 (1927); Matter of Schaefer, 178 App. Div. 
117, 165 N.Y. Supp. 19 (1917), aff'd 222 N.Y. 533, 118 N.E. 1076 (1917). 

*4 Long v. Rike, so F. (2d) 124 (C.C.A. 7th 1931) (applying Illinois law); Matter of the 
Will of Schley, 202 App. Div. 169, 195 N.Y. Supp. 871 (1922), aff’d without opinion, 234 
N.Y. 616, 138 N.E. 469 (1922); Will of Roebken, 230 Wis. 215, 283 N.W. 815 (1939). 
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(3) In respect to the Will of a person dying after this Act takes effect, all income 
from real and personal property which has been earned or accrued to the date of death 
of such testator but which is not yet payable or which is due but has not yet been paid 
and which is not payable to others or otherwise disposed of by the Will, shall when re- 
ceived be added to the principal of the estate. 

This section covers the same topic as Section 4 of the Uniform Act, but 
differs materially from it. The Uniform Act provides for apportionment of 
all income, except dividends, when a tenant dies, and for the apportion- 
ment of all income when a tenant’s right accrues in the middle of a periodic 
_ payment period. The Illinois act requires the apportionment of interest 
| only where’a tenant’s right ceases between payment dates, and as to the 
case of income accrued or payable at the time the first tenant’s rights are 
established it differentiates the case of deeds from that of wills. In the 
case of a deed or living trust income accrued at the time the trust is estab- 
lished, whether payable or not, is, when later collected, deemed income; 
while like income in the case of a will is, when collected after the will goes 
into effect, to be treated as principal. 

Illustration 1.—S on October 1, 1941, establishes a trust of bonds and 
real estate for A for life, remainder to B. A dies on January 1, 1942. In- 
terest on the bonds is payable December 1 and June 1. The realty is 
rented and the rents are payable on the fifteenth of each month for the 
past month, but no rent was collected by the trustee after October 15 until 
January 15, 1942, when he collected the rents due in November, Decem- 
ber, and January. Under the act A’s estate is entitled to one-sixth of the 
bond premium collected June 1, 1942, since he was life tenant of the bond 
for one-sixth of the interest period, and to the rent due in October, Novem- 
ber, and December, since he'was life tenant on those due dates, but to no 
part of the January rent, since under the act rent is not apportionable 
and the tenant at the time the rent becomes due gets it all. 

Illustration 2.—A by deed on November 1, 1941, transfers bonds, stocks, 
and real estate to his wife for life, remainder to his son. Under Section 4(2) 
of the Illinois act all bond interest, dividends, and rents collected during 
the life of the wife are her property, whether they accrued or were payable 
before November 1, 1941, or later. 

Illustration 3.—On October 15, 1941, A dies leaving a will by which he 
gives bonds, stock, and real estate to a trustee for B for life, then for C. 
Interest accrued on bonds and rent payable before October 1§ should, 
when collected, be added to trust capital. Dividends do not accrue from 
day to day and if paid after October 15, they should be treated as income 
for B, even if declared for a period a part of which extended back beyond 
October 15, 1941. 
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In Louisiana (sec. 70) and Oklahoma (sec. 28) the Uniform Act is fol- 
lowed and interest, rents, and annuities are apportioned, but not divi- 
dends, but the California draft (sec. 4) denies all apportionment and the 
Minnesota draft (sec. 22) follows the Uniform Act as to the death of the 
tenant in the middle of an income period but does not cover the case of the 
trust starting in the middle of such period. 

The Restatement of Trusts, Sections 235, 238, declares that the com- 
mon law is that all receipts except rents, annuities, and dividends are ap- 
portionable, if the trust begins or ends, or the life tenant dies, in the middle 
of a period. 

In England,?*> Kentucky,” Massachusetts,?”7 New York,”* North Caro- 
lina,?? Pennsylvania,*° Rhode Island,* Virginia,* and West Virginia,** 
there are statutes providing for apportionment of some or all kinds of re- 
ceipts. Illinois has seen fit to follow the common law rule** that only in- 
terest is apportionable, and has refused to adopt the statutory trend to- 
ward greater liberality. 


Section 5. Income During Period of Administration. 

(x) In respect to the Will of a person dying after this Act takes effect, all income to 
which the personal representative is entitled from property, except property sold or 
used for the purposes of paying legacies and discharging debts, taxes, and expenses of 


administration) earned or accrued during the period of administration of the estate of 
such testator and not payable to others or otherwise disposed of by the Will shall be 
distributed pro rata as income among the beneficiaries of any trusts created out of the 
residuary estate of such testator and the other persons entitled to such residuary es- 
tate. The balance of income earned or accrued during the period of administration shall 


be considered as principal. Nothing contained in this Section shall affect the right of 


5 33 & 34 Vict., c. 35 (1870). 

6 Ky. Stat. Ann. (Carroll, 1936) § 2070 (apportions annuities). 

*7 Mass, Gen. Laws (1932) c. 197, §§ 26, 27 (apportions all but dividends). 

2° N.Y. Real Prop. Law (McKinney, 1937) § 275-0 (apportions all payments due at fixed 
periods). 

#9 N.C. Code Ann. (Michie, 1931) § 2346 (similar to New York). 

3° Pa. Stat. Ann. (Purdon, Supp. 1940) tit. 20, § 634 (applies only to wills; apportions all 
payments). 

3* R.I. Gen. Laws (1923) §§ 4328-29 (similar to Massachusetts). 

Va, Code Ann. (Michie, 1936) §§ 5544-47 (apportions rents and other moneys coming 
due at fixed periods). 

33 W. Va. Code Ann. (Michie & Sublett, 1937) c. 37, art. 9, §§ 3688-91 (similar to Virginia). 

4 Greene v. Huntington, 73 Conn. 106, 46 Atl. 883 (1900); Heizer v. Heizer, 71 Ind. 526 


(1880); Nehis v. Sauer, 119 Iowa 440, 93 N.W. 346 (1903); Quinn v. Madigan, 65 N.H. 8, 17 
Atl. 976 (1889); Will of Barron, 163 Wis. 275, 155 N.W. 1087 (1916). 
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any person to income on any portion of the estate not part of the residuary estate of 
such testator. 


(2) Unless otherwise provided by the Will, the income beneficiary of any trust shall 
be entitled to receive income from the date of the testator’s death provided that in 
determining the income to be paid to an income beneficiary of a pecuniary legacy in 
trust, the trustee shall be entitled to receive from the executor not only the designated 
sum but income thereon at the rate of return received by the executor upon the whole 
estate from the date of the death of the testator. 

This section is not found in the Uniform Act. It settles some perplexing 
problems on which there has been a division of authority. 

Illustration 1.—A dies November 1, 1941, leaving a will by which he 
made the following gifts: legacy of $1,000 to B; gift of $10,000 to a trustee 
for C for life, remainder to C’s children who survive C; gift of 100 shares 
of the common stock of United States Steel Corporation to a trustee for D 
for life, remainder to the children of D who survive D; gift of the residue of 
the estate to a trustee for E for his life, remainder to the children of E 
who survive E. The debts, legacy to B, taxes, and expenses of adminis- 
tration of A’s estate paid by his executor amounted to $40,000, to pay 
which the executor sold bonds of the X corporation at various dates dur- 
ing the executorial administration. Between the date of the testator’s 
death and the dates of their sales these bonds earned $1,200 interest which 
the executor collected. The executor accounts and turns over to the trus- 
tees for C, D, and E the remaining estate property. Under the Illinois 
Act the trustee for C should collect from the executor $10,000, plus income 
at the average rate earned by the estate during administration from the 
death of the testator until delivery of the $10,090 and this income should 
be paid by the trustee to C; the trustee for D should collect from the execu- 
tor the 100 shares of stock bequeathed plus their incomé actually earned 
during the executorial period and this income should be paid to D; and 
the trustee for E should collect the residue of the estate from the executor, 
and should treat the income of $1,200 on the bonds of the X gorporation as 
principal of the trust. The income on all property received by the trustee 
which was collected during the executorial year should be treated by the 
trustee as income of the residuary trust and be paid to E, and all other 
property received by him from the executor should be treated as trust 
principal. 

Neither the Louisiana nor Oklahoma acts, nor the California and Min- 
nesota drafts, contain any section corresponding to Section 5 of the Illinois 
act. The section does not affect the right of the legatee, B, receiving a 
cash legacy not under a trust, to receive interest on the amount given, 
beginning one year after the death of the testator. 
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The Restatement of Trusts, Section 234, is believed to harmonize with 
Section 5 of the Illinois act, and numerous authorities also support it.* 


Section 6. Corporate Dividends and Share Rights. 


(x) All dividends on shares of a corporation forming a part of the principal, which 
are payable in the shares of the corporation, shall be deemed principal. Excepting as 
in this Section otherwise provided, all dividends payable otherwise than in the shares 
of the corporation itself, including ordinary and extraordinary dividends and dividends 
payable in shares or other securities or obligations of corporations other than the de- 
claring corporation, shall be deemed income except that any such dividends or part 
thereof as shall be designated by the corporation as a distribution of capital assets 
shall be deemed principal. 

Where the trustee or tenant in possession shall have the option of receiving a divi- 
dend either in cash or in the shares of the declaring corporation, it shall be considered 
as a cash dividend and deemed income, irrespective of the choice made by the trustee 
or tenant in possession. 

(2) Where the assets of a corporation consist in whole or in part of property in lands 
from which may be taken timber, minerals, oils, gas or other natural resources, or of 
other wasting assets or property subject to depletion, amounts paid upon the corporate 
shares as cash dividends shall be deemed income or principal or partly income and part- 
ly principal as designated by the corporation and in the absence of such designation 
shall be considered as income. 

(3) All rights to subscribe to the shares or other securities or obligations of a corpora- 
tion accruing on account of the ownership of shares or other securities in such corpora- 
tion, and the proceeds of any sale of such rights, shall be deemed principal. All rights to 
subscribe to the shares or other securities or obligations of a corporation accruing on 
account of the ownership of shares or other securities in another corporation, and the 
proceeds of any sale of such rights, shall be deemed income. 

(4) Where a corporation is being liquidated, amounts paid upon corporate shares 
as dividends on arrears of preferred or guaranteed dividends shall be deemed income; - 
all other amounts paid upon corporate shares on disbursement of the corporate assets 
to the stockholders shall be deemed principal. 

(5) Where a corporation succeeds another by merger, consolidacion or reorganiza- 
tion or otherwise acquires its assets, and the corporate shares of the succeeding cor- 
poration are issued to the shareholders of the original corporation in like proportion to, 
or in substitution for, their shares of the original corporation, the two corporations 
shall be considered a single corporation in applying the provisions of this section. But 


38 Date when income begins: Harrison v. Com’r, 119 F. (2d) 963 (C.C.A. 7th 1941); 
McDonough v. Montague, 259 Mass. 612, 157 N.E. 159 (1927); Matter of Bird’s Will, 241 
N.Y. 184, 149 N.E. 827 (1925). Where res is specific property: Dennison v. Lilley, 83 N.H. 422, 
144 Atl. 523 (1928). Where res is a sum of money: State Bank of Chicago v. Gross, 344 Ill. 512, 
176 N.E. 739 (1931). Income of residuary estate: Bridgeport-City Trust Co. v. Beach, 119 
Conn. 131, 174 Atl. 308 (1934); Waterman v. Alden, 42 Ill. App. 294 (1890); Folsom v. Strain, 
138 Neb. 497, 203 N.W. 357 (1940). Income of property used to pay debts: Proctor v. American 
Securit; & Trust Co., 98 F. (2d) 599 (App. D.C. 1938); York v. Maryland Trust Co., 150 
Md. 354, 133 Atl. 128 (1926). But see Old Colony Trust Co. v. Smith, 266 Mass. 500, 165 
N.E. 657 (1929); Wachovia Bank & Trust Co. v. Jones, 210 N.C. 339, 186 S.E. 335 (1936). 
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two corporations shall not be considered a single corporation under this section merely 
because one owns corporate shares of or otherwise controls or directs the other. 

(6) The person who is entitled to a dividend shall be the tenant at the date specified 
by the corporation as the one on which the stockholders entitled thereto are deter- 
mined, or if no such date is specified, then the tenant at the date of the declaration of 
the dividend shall be entitled thereto. 

(7) The trustee or tenant may rely upon the statement of the paying corporation as 
to any fact relevant under any provision of this Act concerning the source or character 
of dividends or disbursement of corporate assets. 


This section is substantially the same as Section 5 of the Uniform Act, 
except that Subsections (2) and (7) are new and peculiar to the Illinois 
act. 

Illustration 1.—On October 15, 1941, A dies leaving a will by which he 
leaves his residuary estate to T in trust for B for life, remainder to C. 
When T receives the residuary estate he finds that it includes 1) stock of 
the D Grocery Co.; 2) stock of the E Mining Co.; 3) stock of the F Oil Co.; 
and 4) stock of the G Realty Co., which T is entitled to hold under the 
trust. Thereafter, and during the life of B, the D Grocery Co. declares a 
100 per cent stock dividend of its own stock, the E Mining Co. declares a 
5 per cent cash dividend without a statement as to its source or object, the 
F Oil Co. gives its stockholders the right to subscribe to new stock at par, 
and the G Realty Co. goes out of business, sells its assets, and distributes 
the proceeds to its stockholders. T should treat the stock dividend of the 
D Grocery Co. as trust principal, the cash dividend of the E Mining Co. as 
trust income, the right to subscribe in the stock of the F Oil Co. or its 
proceeds as trust principal, and the G Realty Co. liquidating dividend as 
trust principal. 

Illustration 2.—The facts are the same as in Illustration 1 above, except 
that the testator leaves the stock to B for life, remainder to C, and does 
not create a trust. B’s duties with regard to the various benefits distrib- 
uted are the same as those of T in Illustration 1. 

The Uniform Act is followed in Louisiana (sec. 71) and Oklahoma (sec. 
29) and is modified only slightly in the California (sec. 5) and Minnesota 
(sec. 23) drafts. 

The Uniform Act and Illinois act adopt, in a general way, the Massa- 
chusetts rule. They are, therefore, very different from the Restatement of 
Trusts, Section 236, which adopts the Pennsylvania rule as the better 
common law rule, gives ordinary dividends to income, extraordinary 
dividends no matter what their form to income only to the extent that 
they reflect corporate earnings during the trust’s holding of the stock, 
gives stock subscription rights to principal, and ;apportions liquidation 
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dividends to bring to trust income the corporate income accumulated dur- 
ing the trust’s holding of the stock. 

Illinois had, previous to 1941, clearly adopted the Massachusetts rule 
regarding the distribution of benefits flowing from the holding of corporate 
stock, as between life tenant and remainderman. The rules announced in 
Section 6 of the Illinois act are supported by cases in the states following 
the Massachusetts rule, both as to ordinary® and extraordinary*’ cash 
dividends,** dividends in the stock of the declaring corporation,*® divi- 
dends in the stock of another than the declaring corporation,‘® optional 
dividends,* dividends of a corporation with wasting assets,” rights to 
subscribe,* liquidating dividends,** and dividends in the stock of a suc- 
cessor corporation.‘s The recent trend has been toward the Massachusetts 
rule, both by decision“ and statute,‘’ on the ground of its simplicity and 


36 Buchanan v. Nat’l Savings & Trust Co., 23 F. (2d) 994 (App. D.C. 1928); Balch v. 
Hallet, 10 Gray (Mass.) 402 (1858). 

37 Boardman v. Boardman, 78 Conn. 451, 62 Atl. 339 (1905); De Koven v. Alsop, 205 IIl. 
309, 68 N.E. 930 (1903); Talbot v. Milliken, 221 Mass. 367, 108 N.E. 1060 (1915). 

38 United States v. Blow, 77 F. (2d) 141 (C.C.A. 7th 1935); Laflin v. Com’r, 69 F. (2d) 
460 (C.C.A. 7th 1934). 

39 Blinn v. Gillet, 208 Ill. 473, 70 N.E. 704 (1904); Billings v. Warren, 216 Ill. 281, 74 N.E. 
1050 (1905); Eastman v. State Bank of Chicago, 259 Ill. App. 607 (1931); Burns v. Hines, 298 
Ill. App. 563, 19 N.E. (2d) 382 (1939); Waterman v. Alden, 42 Ill. App. 294 (1890). 

4 Lloyd v. Lloyd, 341 Ill. 461, 173 N.E. 491 (1930); Whiting v. Hagey, 366 Ill. 86, 7 N.E. 
(2d) 885 (1937). 

4 Davis v. Jackson, 152 Mass. 58, 25 N.E. 21 (1890); Newport Trust Co. v. Van Rensselaer 
32 R.I. 231, 78 Atl. 1009 (1911). 

4 Washington County Hospital Ass’n v. Hagerstown Trust Co., 124 Md. 1, gt Atl. 787 
(1914); Waterman’s Estate, 279 Pa. 491, 124 Atl. 166 (1924). But see Union County Trust 
Co. v. Gray, 10 N.J. Eq. 270, 159 Atl. 625 (1932); Estate of Wells, 156 Wis. 294, 144 N.W. 
174 (1913). 

43 De Koven v. Alsop, 205 Ill. 309, 68 N.E. 930 (1903); Powell v. Madison Safe Deposit & 
Trust Co., 208 Ind. 432, 196 N.E. 324 (1935). 

4 Rock Island Bank & Trust Co. v. Rhoads, 353 Ill. 131, 187 N.E. 139 (1933); Anderson v. 
Bean, 272 Mass. 432, 172 N.E. 647 (1930); Wilberding v. Miller, 90 Ohio St. 28, 106 N.E. 665 
(1914); Girard Trust Co. v. Mueller, 125 N.J. Eq. 597, 7 A. (2d) 413 (1939) (statement of di- 
rectors as to purpose of dividend respected). 

48 Title Guarantee Loan & Trust Co. v. Woodward, 238 Ala. 304, 191 So. 363 (1939); 
Brownell v. Anthony, 189 Mass. 442, 75 N.E. 746 (1905); Buist’s Estate, 297 Pa. 537, 147 Atl. 
606 (1929). 

4 The supreme courts of three states have recently adopted the Massachusetts rule, when 
the problem was presented to them for the first time. Powell v. Madison Safe Deposit & 
Trust Co., 208 Ind. 432, 196 N.E. 324 (1935); In re Joy’s Estate, 247 Mich. 418, 225 N.W. 
878 (1929); Hayes v. St. Louis Union Trust Co., 317 Mo. 1028, 298 S.W. 91 (1927). 

47 In 1926 a New York statute provided that in trusts going into effect thereafter stock divi- 
dends should be treated as trust capital. N.Y. Pers. Prop. Law (McKinney, 1938) § 17-a. 
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approximate justice, in preference to the complex, expensive, and almost 
unworkable Pennsylvania rule. 


Section 7. Premium and Discount Bonds. 


(x) Where any part of the principal consists of bonds or other obligations for the 
payment of money which were purchased at a premium after the time the principal 
was established, the amount of such premium shall be amortized to the maturity of 
said obligation out of income subsequently collected thereon by deducting from such 
income each year during the remaining life of said obligation such sum as, together with 
equal sums similarly deducted and to be deducted in other years, will amount to the 
premium paid. 

(2) In case of the sale, payment, exchange or distribution of any such bonds or other 
obligations prior to maturity, any loss or gain realized thereon shall fall upon or enure 
to principal, and no further adjustments shall be made between principal and income 
in regard to any unamortized balance of the premium. 

(3) There shall be no such amortization as to bonds or other obligations purchased 
prior to the time the principal was established. 

(4) There shall be no accumulation or amortization as to bonds or other obligations 
which are purchased at a discount and upon collection or sale the entire proceeds shall 
be credited to principal. 

(5) Bonds or other obligations received by the trustee at their market value in lieu 
of cash in satisfaction of a cash bequest in trust, for the purposes of this Section only, 
shall be considered as purchased by the trustee after the time the principal was estab- 
lished, but if bonds or other obligations are received by the trustee as a specific be- 
quest they shall be considered as purchased prior to the time the principal was estab- 
lished. 

(6) Where any part of the principal consists of a bond or other obligation for the 
payment of money, bearing no stated interest but redeemable at maturity or a future 
time at an amount in excess of the amount in consideration of which it was issued, such 
accretion shall enure to income and shall be subject to apportionment under sub- 
section (1) of Section 4 in the same manner as interest. 


This section is like Section 6 of the Uniform Act in that it provides for 
no accumulation or amortization in the case of bonds bought by the trus- 
tee at a discount and also in that Subsection (2) is the same; but it differs 
from the Uniform Act as to premiums and Subsections (4), (5), and (6) 
of the Illinois act cover matters not specifically treated in the Uniform Act. 

Illustration 1.—A dies on October 1, 1941, leaving a will by which he 
gives to T as trustee for A for life, remainder to B, $100,000 in cash and 
specified bonds of the value of $100,000, some of which had been bought 
by the testator at a premium and some at a discount. The executor of A 
turns over to T in payment of the $100,000 cash gift $50,000 in cash and 
bonds of the X Co. which have a face value of $45,000 but which are 
quoted then in the market at $50,000. With the cash received T pur- 
chases 1) bonds of the Y Co. at 105, 2) bonds of the Z Co. at 95, and 3) a 
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United States savings bond for $875 which in ten years will have a matu- 
rity value of $1,000. Under the Illinois Act T has no duty to amortize or 
accumulate with regard to the bonds bought by the testator and received 
by the trustee as a specific bequest, but has a duty to amortize the $5,000 
premium on the bonds received in lieu of cash; and T must amortize as to 
the bonds he bought at a premium, but need not accumulate as to those 
he purchased at a discount. The accretions on the United States savings 
bond when realized should be treated as income of the trust. In amortizing 
the premium T should use the “straight line” method, and deduct from 
each interest payment received by him on the bond such sum as, together 
with a similar deduction from all subsequent coupons until maturity, will 
equal the premium, without consideration of interest on such deductions. 
The deductions are added to trust capital at once and remain there no 
matter what happens to the bond, whether it is sold or called or held to 
maturity. 

In Louisiana (sec. 72) the Uniform Act is followed, and the same is true 
in Oklahoma (sec. 30) except that the savings bond case is covered by a 
clause harmonious with the Illinois act;** and the California (sec. 6) and 
Minnesota (sec. 24) drafts are similar to the Oklahoma section. 

The subject matter of Section 7 of the Illinois act is covered by the Re- 
statement of Trusts, Section 233, Comment d, Section 239, Comment f, 
and Section 240, Comment h. The trustee is said to be permitted to 
amortize premiums if necessary in order to be impartial between life 
tenant and remainderman, and not to be under a duty to accumulate for 
discounts prior to the maturity and collection of the bond or after such 
collection unless the discount was due to the low interest which the bond 
carried. The accumulation of value on United States savings bonds is said 
to be income when collected. 

The common law authorities, although not numerous, support Section 7 
of the Illinois act, and require amortization of premiums,’ but do not re- 


4 For similar statutes, see Del. L. 1939, c. 150; Va. Code Ann. (Michie, Supp. 1940) § 5133h. 


4# In the Matter of the Estate of Gartenlaub, 185 Cal. 648, 198 Pac. 209 (1921); New Eng- 
land Trust Co. v. Eaton, 140 Mass. 532, 4 N.E. 69 (1886); Matter of Stevens, 187 N.Y. 471, 
80 N.E. 358 (1907); consult Edgerton, Premiums and Discounts in Trust Accounts, 31 Harv. 
L. Rev. 447 (1918); Vierling, Interest on Investments, and Amortization of Premiums Paid and 
Accumulation of Discounts Allowed Thereon, 5 St. Louis L. Rev. 59, 134 (1920); Vierling, 
Amortization of Premiums and Accumulation of Discounts on Trust Investments, 8 St. Louis 
L. Rev. 1 (1923); Vierling, Accumulation of Discounts, 11 St. Louis L. Rev. 266 (1926); 
Vierling, Amortization of Premiums and Accumulation of Discounts on Trust Investments, 36 
Trust Companies 177 (1923); Adjustment of Discounts on Trust Investments, 39 Trust Com- 
panies 711 (1924); Forer, Discounts in Trust Investments, 24 Minn. L. Rev. 201 (1940). - 
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quire or permit accumulation or other procedure to give the life tenant 
the benefit of discounts when realized.*° 


Section 8. Principal Used in Business. 


(1) Whenever a trustee or a tenant is authorized by the terms of the transaction by 
which the principal was established, or by law, to use any part of the principal in the 
continuance of a business which the original owner of the property comprising the 
principal had been carrying on, the net profits of such business attributable to such 
principal shall be deemed income. 

(2) Where such business consists of buying and selling property the net profits for 
any period shall be ascertained by deducting from the gross returns during and the 
inventory value of the property at the end of such period, the expenses during and the 
inventory value of the property at the beginning of such period. Such inventory value 
shall in each case be the market value if there be one or the cost price of the articles 
comprising the inventory whichever is less. 

(3) Where such business does not consist of buying and selling property, the net in- 
come shall be computed in accordance with the customary accounting practice, but 
not in such way as to decrease the principal. 

(4) Any increase in the value of the principal used in such business shall be deemed 
principal, and all losses in any one calendar year, after the income from such business 
for that year has been exhausted, shall fall upon principal. 


This is Section 7 of the Uniform Act, without important change. 
Illustration 1.—A dies November 1, 1941, leaving his clothing store 
which he had operated alone, and without corporate or partnership form, 


to T as trustee for B for life, remainder to C. The trustee receives the 
stock of clothing and fixtures and operates the store as directed by the 
will. In ascertaining the income distributable to B at the end of a quarter, 
or year, or other accounting period selected by T, he should first add the 
inventory value at the end of the period and the gross receipts during the 
period, and then subtract from such total the expenses of the business 
during the period and the inventory value at the beginning of the period. 
The sum reached by this process is trust income. The same procedure 
should be followed by B if he were a legal tenant of the store for life. 

Section 7 of the Uniform Act is copied in Louisiana (sec. 73), Oklahoma 
(sec. 31), and the California draft (sec. 7), but in the Minnesota draft 
(sec. 25) Subsection (4) is omitted. 

The Restatement of Trusts, Section 233, Comment c, is in accord with 
Section 8 of the Illinois Act. It is believed that the common law decisions 
also support it.* 

s° In the Matter of the Estate of Gartenlaub, 198 Cal. 204, 244 Pac. 348 (1926); In the 
Matter of the Will of Houston, 19 Del. Ch. 207, 165 Atl. 132 (1933). 


st Buckingham v. Morrison, 136 Ill. 437, 27 N.E. 65 (1891); Heighe v. Littig, 63 Md. 301 
(1885); Rossi v. Davis, 345 Mo. 362, 133 S.W. (2d) 363 (1939), 
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Section 9. Principal Comprising Animals. 

Where any part of the principal consists of animals employed in business, the pro- 
visions of Section 8 shall apply; and in other cases where the animals are held as a part 
of the principal partly or wholly because of the offspring or increase which they are ex- 
pected to produce, all offspring or increase shall be deemed principal to the extent 
necessary to maintain the original number of such animals and the remainder shall be 
deemed income; and in all other cases such offspring or increase shall be deemed income. 

Section 8 of the Uniform Act is copied. 

Illustration 1.—A dies November 1, 1941, and leaves a will by which he 
gives all his property to a trustee to hold for the widow of A during her 
life, remainder to B. A part of the trust property consists of a farm on 
which hogs are raised. When the trustee takes possession of the farm there 
are 100 hogs on it. At the end of the first year of operation the hogs have 
increased to 200. In computing what part of the hogs constitute income 
for the widow, it will be the duty of the trustee to reserve 100 hogs as near- 
ly like the original 100 as possible and treat those animals as trust prin- 
cipal, and to consider the remainder of the 200 hogs as income of the trust. 

Louisiana (sec. 74), Oklahoma (sec. 32), and the California (sec. 8) and 
Minnesota (sec. 26) drafts follow Section 8 of the Uniform Act without 
change. 

There appears to be no portion of the Restatement of Trusts which deals 
specifically with this topic. 

The common law cases are believed to support the section.” 

panei 

Section 10, Disposition n of Natural Resources. 


Where any part of the principal consists of property in lands from which may be 
taken timber, minerals, oils, gas or other natural resources and no provision is made in 
the transaction by which the principal was established for the disposition of the net 
proceeds thereof after the payment of expenses and carrying charges on such property, 
such proceeds, if received as rent on.@ lease, shall be deemed income, but if received as 
consideration, whether as royalties or otherwise, for the permanent severance of Such 
natural resources from the lands, or as a bonus for a lease, shall be deemed principal to 
be invested to produce income. Nothing in this section shall be construed to abrogate 
or extend any right which may otherwise have accrued by law to a tenant to develop 
or work such natural resources for his own benefit.s 


This is Section 9 of the Uniform Act, except that the italicized words 
are new and that the Illinois act omits the following words which appear 
in the Uniform Act after the words “natural resources’’: “‘and the trustee 
or tenant is authorized by law or by the terms of the transaction by which 
the principal was established to sell, lease or otherwise develop such nat- 

5? Leonard v. Owen, 93 Ga. 678, 20 S.E. 65 (1894); Horry v. Glover, 2 Hill Eq. (S.C.) srs 
(1836); Dunbar’s Exec’rs v. Woodcock’s Exec’r, 10 Leigh (Va.) 628 (1840). 

53 (Italics added.) 





46 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ural resources.” This omission is not believed important. No question 
under the section is assumed to arise, unless there is proper use of the nat- 
ural resources. The last sentence of the section is to that effect. 

Illustration 1.—In October 1941, a trust is established for A for ten 
years, with remainder to B. A part of the trust property consists of land 
on which oil is discovered. The trust instrument permits development of 
the oil resources. The trustee grants to X permission to drill for oil in re- 
turn for a royalty of one-eighth of the proceeds of the oil obtained. The 
trustee should treat the royalties as trust principal. 

Louisiana (sec. 75) follows Section 9 of the Uniform Act. The Okla- 
homa act (sec. 33), after the introductory matter, substitutes the follow- 
ing language for the wording of the Uniform Act: 


.... Such proceeds, if received as extension payments on a lease or bonus for the exe- 
cution of the same, shall be deemed income, but if received as consideration whether as 
royalties or otherwise, for the permanent severance of such natural resources from the 
lands, shall be apportioned to principal and income as follows: 

Such percentage thereof as is permitted to be deducted for depletion under the then 
existing laws of the United States for federal income tax purposes shall be treated as 
principal and invested or held for the use and benefit of the remainderman, and the 
balance shall be treated as income subject to be disbursed to the tenant or person en- 
titled thereto, or if no provision for such deduction for depletion is made by the then 
existing federal laws, then twenty per cent (20%) of the net proceeds thereof each year 
shall be treated as principal and invested or held for the benefit of the remainderman 
and the balance shall be treated as income and subject to be disbursed to the tenant 
or person entitled to such income. Such disposition of proceeds shall apply whether 
the property is producing or non-producing at the time the trust becomes effective. 


Minnesota does not cover this question by her proposed Trust Admin- 
istration Act. In California the relevant section of the Uniform Act is 
abandoned and it is provided (sec. 9) that where the trustee or tenant is 
not under a duty to change the form of the investment, or (the duty to 
change the form of the investment being absent) is authorized to develop 
the natural resources, the proceeds of development, whether in the form of 
rent, bonuses, or royalties, shall be considered income, and if such condi- 
tions do not exist and hence not all proceeds are income, then the life 
tenant shall get 5 per cent of the value of the property annually from such 
proceeds. 

The Restatement of Trusts, Section 239, Comment g, states that the 
common law requires apportionment of the proceeds of wasting natural 
resources in whatever way will “preserve the value of the principal at the 
time of the creation of the trust.” 
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The common law cases are in confusion and no clear-cut rule can be 
drawn from them. The Illinois act recognizes the difference between rent 
paid for the privilege of exploring land which may contain oil or gas, and 
royalties paid for the extraction of the oil or gas. In the first case the 
lessee is not exhausting the property. The rent is not received from a 
wasting asset. But in the second case, that of royalties, the payments 
made are on account of the exhaustion or consumption of the property. 
In the first case the entire payment may be considered as income, without 
damage to the remainderman; but in the latter case the receipts are added 
to trust principal so that both life tenant and remainderman benefit. 

Section 11. Principal Subject to Depletion. 

Where any part of the principal consists of property subject to depletion, such as 
leaseholds, patents, copyrights and royalty rights, but not including types of property 
described in Section 10, the rents, royalties or return from such property not in excess 
of five (5) per centum per annum of its value shall be deemed income and the remainder 

rincipal. 

; Casein wi trust the value of the property referred to in this section shall be its 
fair value, at the time the principal is established, as determined in good faith by the 
Trustee or its cost where purchased later. Such value, except where based on cost, 
may be changed by the Trustee in any subsequent year or years provided the Trustee 
is of the opinion that the original valuation should be revised and such revised valua- 
tion, subject to any subsequent change in valuation as herein provided, shall be used 
in all future apportionments between income and principal but there shall be no re- 
apportionment for prior years by reason of any such change in valuation. 

Any such valuation or valuations shall be conclusive and shall be binding upon all 
tenants and remaindermen. 


This section covers the same question as Section 10 of the Uniform Act, 
but varies from it considerably. The Uniform Act requires apportionment 
of the receipts from property subject to depletion only if the trustee or 
tenant is under a duty to sell the property and delays selling, and then 
provides for a return of 5 per cent on the value or cost of the property, 
_but gives no method for valuation. The Illinois act gives the tenant 5 per 
cent on the value of the property, whether there is a duty to sell or not, 
and stipulates that the trustee may change the valuation of the property, 
if the facts warrant it. 

‘4 For examples of recent cases: Sewell v. Sewell, 363 Ill. 166, 1 N.E. (2d) 492 (1936) (pro- 

be invested for benefit of both legal life tenant and re 
Fle ee ee he P. (2d) 1012 Cee) Goalies Foe oe ie = 
settlor should be paid to life tenaht, but royalties from leases made by trustee should be in- 
vested as trust capital); In re Estate of Wernet, 61 Ohio App. 304, 22 N.E. (2d) 490 (1938) 
(royalties on gas wells opened after settlor’s death should go to life tenant); Texas Co. v. 


Marlin, 109 F. (2d) 305 (C.C.A. sth 1940) (oil lease made by legal life tenant and adopted by 
legal remainderman; life tenant entitled to interest on the royalty payments during his life), 
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Illustration 1.—In November 1941, A by will leaves to a trustee prop- 
erty to be held for B for life, remainder to C. A portion of the trust prop- 
erty is a leasehold in which A was the assignee of the lessor and X the 
lessee, under which X agreed to pay $100 a month rent on realty for a 
period of ten years. Under the Illinois act it is the duty of the trustee to 

— value the leasehold which he holds and pay to the life beneficiary 5 per 
cent of the value out of the annual rent payments, and to place the re- 
mainder of the rent in trust principal. If X, the tenant, gets into financial 
difficulties so that his rent is necessarily reduced, the trustee may revalue 
the leasehold on the basis of the prospective rent during the remainder of 
the lease. 

The Louisiana (sec. 76) and Oklahoma (sec. 34) acts follow Section 10 
of the Uniform Act, as does the California draft (sec. 10), but the Minne- 
sota code does not cover this matter. 

The Restatement of Trusts, Sections 239 and 241, covers the subject 
matter of this section. It requires a trustee to amortize or sell all wasting 

| property and, if there is a delay in selling, to apportion the proceeds so as 
to give the life tenant the income he would have had if the sale had oc- 
curred at the proper time and the proceeds had then been reinvested. 

There are common law cases supporting the duty to apportion the pro- 
ceeds of wasting assets of the type described in Section 11.5 The trustee 

___is not entitled to set aside a depreciation reserve out of the income of real 
‘| estate. 
—¢— Section 12. Unproductive Estate. 

(1) Where any part of a principal in the possession of a trustee consists of realty 
which the trustee is expressly directed by the trust instrument to sell, and such sale is 
delayed but is made before the principal is finally distributed, then if the total of the 
ordinary expenses payable out of income as provided in subsection (1) of Section 14 
shall exceed the total income received from such realty for the entire period that such 
realty was held by the trustee, the tenant, or in case of his death, his personal represen- 


tative, shall be entitled to share in the net proceeds received from the property as de- 
layed income to the extent hereinafter stated. 

(2) Such income shall be the difference between the net proceeds received from the 
sale of the property and the amount-whiech, had it been placed at simple interest at 
the rate of five per centum per annum from the time the trustee acquired title to the 
property to the time of sale would have produced the net proceeds at the time of sale. 


The net proceeds shall consist of the gross proceeds of sale received from the property 


58 Leaseholds: Minot v. Thompson, 106 Mass. 583 (1871); Estate of Wells, 156 Wis. 294, 
144 N.W. 174 (1914). Royalties on a book: In the Matter of Elsner, 210 App. Div. 575, 206 
N.Y. Supp. 765 (1924). Right to renewal premiums on insurance policies: In the Matter of 
Pennock, 285 N.Y. 475, 35 N.E. (2d) 177 (1941); Industrial Trust Co. v. Parks, 57 RI. 363, 
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less any expenses incurred in disposing of it and less all carrying charges which may 
have been paid out of principal during the period while it was held by the trustee. 
There shall be deducted from such delayed income any income received from such realty 
during such period which was paid to the tenant but if the amount of such income so 
received by the tenant from such realty shall exceed the amount to which he would be 
entitled under this Section, the tenant shall not by reason thereof be required to repay 
any part of such excess. 

(3) Except as stated in the preceding subsections of this Section no portion of the 
proceeds of sale of property shall be deemed income by reason of the fact that such 


property, for any period of time, produced no income or produced an unusually low 
income. 


This is Section 11 of the Uniform Act, considerably modified. The Uni- 
form Act requires apportionment of the proceeds of realty or personalty 
not producing an average net income of 1 per cent per annum, where 
there is a duty to sell for any reason, and a sale is delayed, and the sale 
brings more than the inventory value of the property. The Illinois act 
requires such apportionment only where there is a duty to sell realty ex- 
pressly imposed by the trust instrument, a delay in selling, and during the 
whole period of delay the property has more expenses than income. It is 
immaterial whether the proceeds are greater than the inventory value of 
the property originally. 

Illustration 1.—In November 1941, A dies, leaving a will which creates 
a trust for B for life, remainder to C, a part of the trust property being 
two vacant tracts of land, Y and Z. The will expressly directs the trustee 
to sell tract Y as soon as possible, contains no statement specifically re- 
garding the sale of Z, but gives the trustee a power to sell all trust prop- 
erty. Tract Y is inventoried at $10,000 and tract Z at $5,000 when the 
trust begins. The trustee holds both tracts for two years, during which 
time they produce no income and taxes amounting to $400 are paid on 
tract Y and taxes of $200 are paid on tract Z, both payments being made 
from income of other trust property. At the end of two years tract Y is 
sold for $8,000 and tract Z for $3,000, with a $200 broker’s fee for selling Y 
and a $100 fee for selling Z. The net proceeds of tract Z, $2,900, should be 
added to trust principal after reimbursing trust income for the $200 tax 
advance, since the will did not expressly direct a sale of this tract. The 
net proceeds of the sale of tract Y should be apportioned by finding what 
sum, if invested two years before the sale at 5 per cent simple interest 
would have produced $7,800, the net proceeds of the sale. A formula for 


finding this sum is X = Fan X is the sum sought to be found; P 
is the net proceeds of the sale; T is the time in years during which a sale 
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was delayed; and R is the rate of return expressed in decimal form. Thus, 
in this case the computation would be as follows: 


_ ___$7,800 ___ $7,800 _ 
1+(2X.05) 1.10 $7,090.90 


x 
$7,800 — $7,090.90 = $709.10 . 


Therefore, the sum to be allotted to trust principal is $7090.90 and the 
sum to be awarded to trust income is $709.10. 

The Louisiana (sec. 77) and Oklahoma (sec. 35) acts follow Section 11 
of the Uniform Act, as does the California draft (sec. 11), but the Minne- 
sota draft is silent on this subject. 

The Restatement of Trusts, Sections 240 and 241, states a duty on the 
part of a trustee to sell unproductive or underproductive property, and if 
the sale is delayed to apportion the proceeds in such a way as to give the 
life tenant the income he would have received if the sale had been made 
immediately and the proceeds had been invested. 

Under the common law cases if there is a duty to sell unproductive 
property, either because of a direction of the settlor or because the prop- 
erty is not a legal trust investment, and there is a delay in selling, the net 
proceeds of a sale are to be apportioned in accordance with the same pro- 
cedure laid down in Section 12.% 


Section 13. Mortgage Foreclosure Accounting. 


In any case in which a trustee shall hold a mortgage upon real property and such 
trustee shall acquire title to such real property by foreclosure or conveyance in lieu of 
foreclosure, such acquired real property shall be principal in lieu of such mortgage. 
The tenant shall be entitled to the net income from such acquired real property from 
the date of its acquisition and no allocation or apportionment as between tenant and 
remainderman of the proceeds of the sale of the real property previously subject to a 
mortgage shall be made. 

The expenses of foreclosure or of conveyance in lieu of foreclosure and the arrears of 
taxes and other liens which accrued prior to such foreclosure or conveyance shall be 


s¢ Edwards v. Edwards, 183 Mass. 581, 67 N.E. 658 (1903); Matter of the Will of Jackson, 
258 N.Y. 281, 179 N.E. 496 (1932); Furniss v. Cruikshank, 230 N.Y. 495, 130 N.E. 625 (1921). 
In Love v. Engelke, 368 Ill. 342, 14 N.E. (2d) 228 (1938), the court refused to order an appor- 
tionment of the proceeds of the sale of unproductive realty, where there had been a power of 
sale but no duty to sell, and the sale had been delayed. For valuable discussions, consult 
Carey and Moodie, Unproductive Property in Trust Accounting, 33 Ill. L. Rev. 398 (1938); 
H. Brandis, Jr., Trust Administration: Apportionment of Proceeds of Sale of Unproductive 
Land and of Expenses, 9 N.C.L. Rev. 127 (1931); Skilton, The Rights of Successive Bene- 
ficiaries in Unproductive Trust Assets Not Bearing Interest, 15 Temple U.L.Q. 241 (1941); 
Skilton, The Rights of Successive Beneficiaries in Unproductive Trust Assets Bearing Interest, 
15 Temple U.L.Q. 378 (1941); 49 Harv. L. Rev. 805 (1936). 
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charges payable out of principal. Where any monies have been advanced out of income 
to pay such expenses, taxes, or other liens they shall be reimbursed to income out of 
principal. 

The Uniform Act has no special section on salvaging mortgages, but 
rather leaves the matter to be covered by the general section on unpro- 
ductive estates, namely, Section 11. Due to the very complex and trouble- 
some problems which have arisen with regard to defaulted mortgages in 
the last ten years it was thought best in Illinois to deal with the question 
in a separate section and to simplify procedure and accomplish substantial 
justice, rather than to require involved bookkeeping and accounting work 
in an effort to bring about exact justice between life tenant and remainder- 
men. 

Illustration 1.—In October 1941, A dies, leaving a will in which the 
residue of his estate is left to a trustee to hold for B for life, remainder to C. 
A portion of the trust property was a mortgage for $10,000 on a business 
building. The mortgagor defaulted in payment of interest on the mort- 
gage, the trustee foreclosed the mortgage, bid the property in for the 
amount of the debt and foreclosure costs, held it for two years during 
which time it was rented and produced a net income of $300 a year, and 
finally sold the building for $6,000 net. The trustee should pay the ex- 
penses of foreclosure out of trust capital, should pay to the life tenant the 
net income of the realty during the two year period during which it was 
held, and should treat the $6,000 proceeds as trust principal. Although 
the interest on the mortgage was due to the life tenant, and the proceeds 
of the sale represent mortgage principal and mortgage interest, there 
should be no apportionment of the proceeds. 

The Louisiana and Oklahoma codes have no separate section regarding 
salvaging of mortgages, thus leaving the matter to be controlled by the 
section having to do with unproductive estates. In the California draft 
(sec. 11a) and the Minnesota draft (sec. 27) provision is made for the ap- 
portionment of the proceeds of the salvaging of bonds and mortgages, on 
the basis of the share of the income and principal accounts, respectively, 
in the investment. This was the New York rule prior to the adoption of a 
statute in that state.s’ 

The Restatement of Trusts, Sections 240 and 241, covers this section 
under the head of unproductive property, no special treatment of the sal- 
vaging of defaulted mortgages being given. 

Under the common law the courts have developed two types of calcula- 
tion for the disposition of mortgage foreclosure operations. In Pennsyl- 


57 N.Y. Pers. Prop. Law (McKinney, Supp. 1941) § 17-c. 
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vania®* the transaction is treated as merely the sale of one type of unpro- 
ductive property, with the result that the same formula employed under 
Section 12 is used; but according to the former rule in New York,®* the 
net proceeds of the salvage were divided between life tenant and trust 
capital in proportion to the amount of income and capital which was in- 
vested in the mortgage, that is, the amount of defaulted mortgage interest 
and principal. The New York statute of 1940 allocates to principal the 
entire sum received on foreclosure and sale, and this law was the basis for 
the Illinois Section 13. 

Section 14. Expenses—Trust Estates. 

(x) All ordinary expenses incurred, in connection with the trust estate or with its 
administration and management including regularly recurring taxes assessed against 
any portion of the principal, water rates, premiums on insurance taken upon the es- 
tates of both tenant and remaindermen, interest on mortgages on the principal or 
other indebtedness, ordinary repairs, trustee’s regular compensation (not including 
special compensation for work done in connection with the principal of the estate) shall be 
paid out of income. 

(2) All other expenses including special compensation to which the trustee is entitled for 
work done in connection with the principal of the estate and any acceptance, distribution or 
termination fee which may be charged, also attorneys’ fees and other costs incurred in 
maintaining or defending any action to protect the trust or the property or assure the 
title thereof, and cost of, assessments for, improvements to property forming part of 
the principal, shall be paid out of principal. Provided, however, that where attorneys fees 
and other costs are incurred in maintaining or defending any action to protect the trust or 
the property or assure the title thereof and the trustee is of the opinion that such costs were 
incurred on behalf of both the tenant and remainderman, or were due to the fault or cause of 
the tenant, the trustee may charge or apportion such costs in such manner as it may deem 
most equitable and the decision of the trustee shall be conclusive. Any tax levied by any 
authority, federal, state or foreign, upon profit or gain defined as principal under the 
terms of Subsection (2) of Section 3 shall be paid out of principal, notwithstanding 
said tax may be denominated a tax upon income by the taxing authority. 

(3) Expenses paid out of income according to subsection (1) of this section which 
represent regularly recurring charges shall be considered to have accrued from day to 
day, and shall be apportioned on that basis whenever the right of the tenant begins or 
ends at some date other than the payment date of the expenses. Where the expenses 
to be paid out of income are of unusual amount, the trustee may distribute them 
throughout an entire year or part thereof, or throughout a series of years. After such 


s Nirdlinger’s Estate, 327 Pa. 171, 193 Atl. 30 (1937). Consult Vaughan, The Salvage of 
Mortgages by Trustees, 37 Col. L. Rev. 61 (1937); Bailey and Rice, The Duties of a Trustee 
with Respect to Defaulted Mortgage Investments, 84 U. of Pa. L. Rev. 157 (1935); 53 Harv. 
L. Rev. 502 (1940). 

59 In the Matter of the Will of Chapal, 269 N.Y. 464, 199 N.E. 762 (1936); In the Matter of 
the Will of Otis, 276 N.Y. 101, 11 N.E. (2d) 556 (1937); Hudson County Nat’! Bank v. Wood- 
ruff, 123 N.J. Eq. 585, 199 Atl. 399 (1938). 

6 Note 57 supra. 
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distribution, where the right of the tenant ends during the period, the expenses shall be 
apportioned between tenant and remainderman on the basis of such distribution. 

(4) Where a trustee holds any parcel of real estate in trust, all ordinary expenses, as pro- 
sided in sub-section (1) of this Section, of such real estate, other than the trustee’s regular 
compensation, in excess of the income therefrom, shall be charged annually against the 
principal of the trust and the principal of the trust shall not be entitled to reimbursement 
from any net income derived from such property in any subsequent year. 


Section 12 of the Uniform Act has been modified by the insertion of the 
italicized new matter and by the omission of Subsection (4) of the Uni- 
frm Act which provided for the apportionment of special taxes or assess- 
ments for improvements. The Illinois act throws somewhat more of the 
wmpensation burden on trust principal, and puts the cost of special as- 
sssments for improvements and of the carrying charges of unproductive 
malty wholly on trust principal. 

Illustration 1.—In a trust established for a life tenant and remainder- 
man in November 1941, the trustee holds a real estate mortgage which has 
been defaulted and foreclosed, and the trustee buys the land in and holds 
it for five years before he can sell it. Special compensation allowed the 
trustee for handling this mortgage and realty might well be charged to 
trust principal, since the entire proceeds of the transaction would go, un- 

““wer the act, to principal. 

Illustration 2.—In a trust established for a life tenant and remainder- 
man in October 1941, the trustee holds 1) a city lot against which a special 
assessment for paving is levied, 2) a vacant lot in the suburbs which pro- 
duces no income and is subject to $50 ordinary property taxes each year, 
and 3) a house and lot which produce an annual net income of $500 
and against which taxes for the past year are levied on January 1 of each 
year. The trustee should pay the special assessment and the taxes on the 
unproductive property out of trust principal. If the life tenant dies on 
February 1, 1942, his estate should pay one-twelfth of the taxes due on the 
following January 1 with respect to the house and lot. 

Louisiana (sec. 78) adopted Section 12 of the Uniform Act entire, but 
Oklahoma (sec. 36) omitted Subsection (4). The proposed Minnesota 
Code (secs. 27 and 28) follows Subsections (1) and (2) of Section 12 of the 
Uniform Act, with a proviso that the court may allow part of the expenses 
enumerated in Subsection (1) to be charged to principal, omits Subsec- 
tions (3) and (4) of the Uniform Act, and provides that the expenses of un- 
productive realty are to be paid out of trust principal, with a right to reim- 
bursement in a later year if there is any net income from that property. 

% (Italics added.) 
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The California draft (sec. 12) copies with some variation Subsections (1) 
and (2) of Section 12 of the Uniform Act, negatives the rule of Subsection 
(3), and omits Subsection (4). 

The Restatement of Trusts, Section 233, Comments e, f, g, h, i, j, and], 
is in general harmonious with Illinois Section 14. 

The common law cases usually support Section 14, although it is some- 
what of an advance in its position regarding the duty of the remainderman 
to share expenses with the life tenant.* Subsection (4) with regard to the 
expenses of unproductive realty represents a recent trend®™ rather than 
the more conservative attitude of the older decisions.* 


Section 15. Expenses—Non-Trust Estates. 


(x) The provisions of Section 14, so far as applicable and excepting those dealing 
with costs of, or special taxes or assessments for, improvements to property, shall 
govern the apportionment of expenses between tenants and remaindermen where no 
trust has been created, subject, however, to any legal agreement of the parties or any 
specific direction of the taxing or other statutes; but where either tenant or remainder- 
man has incurred an expense for the benefit of his own estate and without the consent 
or agreement of the other, he shall pay such expense in full. 


62 Administrative expense: Guthrie v. Wheeler, 51 Conn. 207 (1883); Rothschild v. Wein- 
thel, 191 Ind. 85, 131 N.E. 917, 132 N.E. 687 (1921). Ordinary taxes: Bridge v. Bridge, 146 
Mass. 373, 15 N.E. 899 (1888); Goodwin v. McGaughey, 108 Minn. 248, 122 N.W. 6 (1909). 
Insurance: Hast v. Wilder’s Trustee, 140 Ky. 767, 131 S.W. 793 (1910); Melvin v. Heffman, 
290 Mo. 464, 235 S.W. 107 (1921). Interest on a mortgage: In the Matter of the Estate of 
Morton, 74 N.J. Eq. 797, 70 Atl. 680 (1908); Cogswell v. Cogswell, 2 Edw. Ch. (N.Y.) 231 
(1834). Repairs: Alberts v. Steiner, 237 Mich. 143, 211 N.W. 46 (1926); Mulford v. Mulford, 
42 N.J. Eq. 68, 6 Atl. 609 (1886). Trustee’s ordinary compensation: Danly v. The Exec’r of 
Cummins, 31 N.J. Eq. 208 (1879), Spangler’s Estate, 21 Pa. 335 (1853). Extraordinary com- 
pensation payable from capital: Woodruff v. New York, Lake Erie & Western R. Co., 129 N.Y. 
27, 29 N.E. 251 (1891); McAfee v. Thomas, 121 Ore. 351, 255 Pac. 333 (1927). Attorney's fees 
to protect capital: Abend v. Endowment Fund Com’rs of McKendree College, 174 Ill. 96, 50 
N.E. 1052 (1898); Gray v. Union Trust Co., 213 Ind. 675, 12 N.E. (2d) 931 (1938); Estate 
of Cole, 102 Wis. 1, 78 N.W. 402 (1899); see Damiani v. De Trana, 206 Ill. App. 64 (1917). 
Capital gains income taxes: Holcombe v. Ginn, 296 Mass. 415, 6 N.E. (2d) 351 (1937); In- 
dustrial Trust Co. v. Winslow, 60 R.I. 61, 197 Atl. 185 (1938). Improvements voluntarily 
made by the trustee or paid for by special assessment: Evans v. Ockershausen, 100 F. (2d) 
695 (App. D.C. 1938); Ash v. Ash, 126 N.J. Eq. 531, 10 A. (2d) 150 (1940); Peltz v. Learned, 
70 App. Div. 312, 75 N.Y. Supp. 104 (1902); Welch v. Welch, 235 Wis. 282, 293 N.W. 150 
(1940). Apportionment of taxes: Taylor v. Bentinck-Smith, 304 Mass. 430, 24 N.E. (2d) 146 
(1939). 

%s Bridgeport-City Trust Co. v. First Nat’l Bank & Trust Co., 124 Conn. 472, 200 Atl. 
809 (1938), reluctantly follows the old rule, with a recognition of the pressure for change. 

*s Harvard Trust Co. v. Duke, 304 Mass. 414, 24 N.E. (2d) 144 (1939); Nirdlinger’s Es- 
tate, 331 Pa. 135, 200 Atl. 656 (1938); Haas v. McGinn, 11 A. (2d) 284 (R.I. 1940). 

‘s Bartlett v. Pickering, 113 Me. 96, 92 Atl. 1008 (1915); Creed v. Connelly, 272 Mass. 241, 
172 N.E. 106 (1930); Patterson v. Old Dominion Trust Co., 156 Va. 763, 159 S.E. 168 (1931); 
cf. Patterson v. Johnson, 113 Ill. 559 (188s). 
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(2) Subject to the exceptions stated in Subsection (1) the cost of, or special taxes or 
assessments for, an improvement representing an addition of value to property form- 
ing part of the principal shall be paid by the tenant, where such improvement canaot 
reasonably be expected to outlast the estate of the tenant. In all other cases a portion 
thereof only shall be paid by the tenant, while the remainder shall be paid by the re- 
mainderman. Such portion shall be ascertained by taking that percentage of the total 
which is found by dividing the present value of the tenant’s estate by the present 
value of an estate of the same form as that of the tenant except that it is limited for a 
period corresponding to the reasonably expected duration of the improvement. The 
computation of present values of the estates shall be made on the expectancy basis set 
forth in the American Experience Tables of Mortality and no other evidence of dura- 
tion or expectancy shall be considered. 


This is Section 12 of the Uniform Act. 

Illustration 1.—In September 1941, A dies leaving a will by which he 
devises his city home to his widow for life, remainder to his son. In Octo- 
ber 1941, a special assessment is levied against the property for the con- 
struction of a sewer which it is estimated will last fifty years. The ex- 
pectancy of the widow is, according to the American Experience Tables, 
five years. If the present value of the widow’s life estate is found to be 
$5,000, the present value of an estate in this property to last for fifty years, 
the life of the improvement, will probably be about $50,000, and hence the 
widow should pay one-tenth of the assessment and the remainderman 
nine-tenths. 

Section 12 of the Uniform Act is omitted from the Louisiana and Okla- 
homa codes and the California and Minnesota drafts. 

The Restatement of Trusts has no section regarding the material of 
this section. 

The section is believed to be supported by the common law cases.” 


The legal life tenant is under a duty to pay interest on incumbrances, Whitney, Adm’r v. 
Salter, 36 Minn. 103, 30 N.W. 755 (1886); Chamberlin v. Gleason, 163 N.Y. 214, 57 N.E. 487 
(1900); ordinary taxes, Hagan v. Varney, 147 Ill. 281, 35 N.E. 219 (1893); Clark v. Middles- 
worth, 82 Ind. 240 (1882); and ordinary repairs, Lehmann v. Rothbarth, 111 Ill. 185 (1884); 
Kline v. Dowling, 176 Ind. 521, 96 N.E. 579 (1911); Kearney v. Kearney, 17 N.J. Eq. 59 
(1864), aff'd 17 N.J. Eq. 504 (1864). 

The costs of paying off incumbrances on the property and of paying for improvements or 
assessments thereon are to be apportioned between legal life tenant and remainderman on the 
basis of the expectancy of the life tenant and the probable life of the improvement. Ure v. Ure, 
223 Ill. 454, 79 N.E. 153 (1906); Warren v. Lower Salt Creek Drainage District, 316 Ill. 345, 
147 N.E. 248 (1925); Thomas v. Evans, 105 N.Y. 601, 12 N.E. 571 (1887); Jones v. Gilbert, 
135 Ill. 27, 25 N.E. 566 (1890); Fuller v. Devolld, 144 Mo. App. 93, 128 S.W. 1011 (1910). 
But if the improvement will probably not out-last the life estate, the life tenant must bear its 
cost. Huston v. Tribbetts, 171 Ill. 547, 49 N.E. 711 (1898); Reyburn v. Wallace, 93 Mo. 326, 
3 S.W. 482 (1887); Warren v. Warren, 148 Ill. 641, 36 N.E. 611 (1893). Consult Tiffany, Real 
Property §§ 63-65 (3d. ed. 1939); Rest., Property §§ 129-37 (1936). 
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Section 16. Time of Taking Effect. 

This act shall apply only to estates of tenants or remaindermen of non-trust estates 
which become legally effective on or after the effective date of this Act, and only to 
trusts created by deed or agreement inter-vivos delivered on or after such date and 
only to trusts created by will where the testator died on or after such date. 

The adoption of this act shall not be considered as declaratory of the law as it ex- 
isted prior to its enactment and it shall not be so construed. Neither shall its adoption 
be considered as a criticism of, nor as in any way affecting methods of ascertainment of 
principal and income and the apportionment of receipts and expenses among tenants 
and remaindermen, which may have been adopted by trustees in the administration of 
trusts prior to the enactment of this act, nor to prevent the continued application of 
those methods as respects trusts to which this act is not applicable. 


The first sentence of this section is the equivalent of Section 17 of the 
Uniform Act, but the last paragraph is new. 

Illustration 1.—A died in June 1941, leaving a will by which he gave his 
farm to his widow for life, remainder to his daughter. The will was not 
probated until September 1941. The rights and duties of the widow and 
daughter are controlled by Illinois law as it existed before July 17, 1941, 
and not by the Principal and Income Act. 

Illustration 2.—A trust company is trustee of a trust established in 1935 
and has been accustomed not to amortize for premiums on trust invest- 
ments. Notwithstanding Section 7 of the Principal and Income Act of 
1941 the trust company may continue its practice, if it believes the com- 
mon law of Illinois supports it in so doing. 

The Louisiana act (sec. 1) limits its effect to new transactions. The 
Oklahoma act (sec. 54) states that it applies to new trusts “and all other 
wills and trust agreements and trust relations in so far as such terms do not 
impair the obligations of contract or deprive persons of property without 
due process of law under the Constitution of the state of Oklahoma or the 
United States of America,” thus leaving for the Supreme Court of Okla- 
homa a nice question as to whether the act can be made retroactive. The 
Minnesota draft (sec. 48) applies to all trusts, except as it expressly pro- 
vides otherwise. The California draft (sec. 15) applies to new trusts and 
“to all revocable trusts existing on and prior to that date and to, all other 
trusts to the extent to which they may be at that or any later time amend- 
able by the settlor in respect to matters covered by this act.” 


Section 17. Severability. 

If any provision of this Act or the application thereof to any person or circumstance 
is held invalid, such invalidity shall not affect other provisions or applications of the 
Act which can be given effect without the invalid provision or application, and to this 
end the provisions of this Act are declared to be severable. 
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Section 18. Short Title. 
This Act shall be cited as the Principal and Income Act. 


Effect of the Act in General.—With the slight qualifications noted above, 
the Illinois Principal and Income Act of 1941 accomplishes the following 
results as to temporary and permanent estates, both legal and equitable, 
created on or after July 17, 1941: 

1) It in many cases reaffirms the common law established by Illinois 
judicial decision ; 

2) where there have been no Illinois decisions the act follows the ma- 
jority rules elsewhere established; 

3) it makes the procedure for determining principal and income ques- 
tions as simple and inexpensive as possible; 

4) it makes trust and legal estate administration in Illinois easier be- 
cause it establishes a symmetrical code covering all points, whereas pre- 
viously there has been lack of authority and variety of practice; and 

5) it maintains a reasonable degree of impartiality and fairness as be- 
tween life tenant and remainderman. 





IRASCIBLE COMMENTS ON THE 
REVENUE LAWS 


Grorce F. James* 


EPTEMBER 20 the President of the United States signed the Rev- 
S enue Act of 1941, an act of which one damning thing may and 
should be said. It is an act drawn in the tradition of the last 
twenty years and giving no evidence of a genuine attack upon the basic 
fiscal problems of the nation. We have had a federal income tax since 
1913 and a federal estate tax since 1916. In the early 1920’s both of these 
crystallized into the form which they hold today. The basic estate tax 
act is still the act of 1926. The income tax law has been changed at al- 
most every session of Congress since its original enactment but remains 
much the same. For almost twenty years the changes have been of a 
purely tinkering type. Rates for a time were lowered; since the depres- 
sion they have been raised steadily and, to some, alarmingly. Exemptions 
have been reduced. Minor reforms and trivial changes have been all too 
frequent as treasury officials and congressional advisers attempted by 
strictly ad hoc legislation to meet with minimum ingenuity the tax avoid- 
ance devices evolved by private counsel. 

Occasionally somewhat larger changes have been attempted, such as the 
short-lived undistributed profits tax against corporations.’ Even these re- 
forms, however, have been designed with far too great particularity. 
Where more sweeping alterations might have been largely successful, 
these small-scale efforts have sometimes failed entirely and been with- 
drawn, as was the undistributed profits tax, and sometimes succeeded in 
stopping one leak only to have other leaks spring up around the patch. 

Now, in 1941, with a record-breaking national debt, a business struc- 
ture subject to extraordinary and often incalculable stresses, and the heavi- 
est fiscal demands in the history of the nation, Congress has been content 
again to apply its old panacea: exemptions have been lowered, rates 
raised, and new nuisance taxes enacted. Is it not time that the entire 
structure be reexamined to consider what major changes could be effected 
more equitably to distribute and effectively to raise the tremendous and 
growing levies which this present demands? 

* Associate Professor of Law, University of Chicago. 


* Revenue Act of 1936, at § 14, 49 Stat. 1655 (1936). The tax was not reenacted in the Rev- 
enue Act of 1938, 52 Stat. 447 (1938). 
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As we have noted, the 1941 act was perhaps unusual in that it effected 
no reforms whatsoever in the tax structure. However, attempts were made 
in the Senate Finance and House Ways and Means Committees to attack 
one of the more obvious shortcomings of the present law. In a considera- 
tion of possibly desirable changes, this may be a good place to start. 

The Senate proposal was extremely modest, limited, and obvious. Un- 
der the bill reported by the Finance Committee, for the purpose of de- 
termining the income tax of any individual, income earned by each spouse 
(whether or not treated as community property under the state law) 
should be considered as the income of the earner, and income from prop- 
erty of a marital community should be considered the income of the 
spouse having its management and control under the state law.? This pro- 
vision was aimed to accomplish one purpose: to equalize the tax burden 
of similarly situated couples living in and out of certain western states 
having community property laws. For this purpose the rule dealing with 
earned income was the important one. The significant advantage enjoyed 
by residents of the community property states lies in this—that whereas 
earned income in the non-community states cannot be assigned in advance 
so as to equalize the surtax brackets of husband and wife,’ under commu- 
nity property law all earned income is automatically credited half to each 
spouse. Since this rule is accepted as controlling under the federal in- 
come tax,‘ the minimum bracketing is automatically obtained, where 
there is no other income. 

Once income from investment becomes a significant or controlling fac- 
tor, the tax advantage of community property tends to disappear. Unlike 
earned income, investment income can everywhere be assigned.’ It may 
or may not even be necessary to assign the corpus of the investment, and 
in any case assignment of income and corpus together will be effective to 
shift the tax burden of the income.® Thus the investor in any state, having 
the option of returning his income jointly with his wife or severally, can 
adjust his affairs to result in the minimum tax on the income of the two, 
paying at most a moderate fee under the gift tax to obtain substantial 
income tax savings. The Senate draft would have equalized the present 


*H.R. 5417, 77th Cong. 1st Sess. § 119 (1941), as reported out by the Senate Finance 
Committee. 


3 Lucas v. Earl, 281 U.S. 111 (1930). 
4 Poe v. Seaborn, 282 U.S. 101 (1930). 
5 Blair v. Com’r, 300 U.S. 5 (1937). 


* Compare Bing v. Bowers, 22 F. (2d) 450 (D. C. N. Y. 1927), Lowery v. Helvering, 70 F- 
(2d) 713 (C.C.A. 2d 1934), and Blair v. Com’r, 300 U.S. 5 (1937). 
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inequality of tax on earned incomes between community and non-commu- 
nity property states—an inequality which Professor Griswold of Harvard 
recently characterized as one of the three great defects of the income tax 
laws.’ The hint of a filibuster by one of the gentlemen from Texas was 
enough to kill this obvious though relatively trivial improvement. 

The House plan was sounder, broader in scope and aimed at a more 
important objective. Under Section 111 (b) as reported out by the Ways 
and Means Committee, all married couples would have been required to 
file joint returns, lumping the income, credits and deductions of both to 
compute a single net taxable income. At the election of either spouse, 
liability for the tax would have been several, the tax being allocated be- 
tween the two in proportion to their respective net incomes. One effect 
of such a provision would be to neutralize the advantages of community 
property and income. If husband and wife are required to compute and 
report their income jointly, it can make no difference how state law might 
distribute it between them. But the House bill would have done more 
than this, and more than the suggestion of the Senate Finance Commit- 
tee. As pointed out above, in any common law state income from invest- 
ments can be distributed between husband and wife so as to fall within 
minimum surtax brackets by a legally effective assignment of the invest- 
ments from which the income is derived. For example, a married man 
having an earned income of $12,000 a year and an income of another 
$10,000 a year from investments of a fair market value of $200,000, could 
reduce his income tax for 1941 by almost $2,000 by transferring his in- 
vestments to his wife, or to a trust for his wife’s benefit. True, it would 
cost him about $15,000 in gift tax to do it, but reducing the family capital 
by $15,000 would cut income only $750 a year, against a tax gain of $2,000 
a year. Nor would the capital loss be permanent. If the wife survive the 
husband, or if secondary beneficiaries be named under a trust in the event 
of the wife’s predecease, the gift tax will be more than offset by avoidance 
of estate tax on the death of the husband. The example here outlined is a 
moderate one. Where really large incomes from investment are involved, 
the possible tax savings which can result by splitting income between 
husband and wife on separate returns are astonishing. Moreover, the elec- 
tion to file joint or separate returns is not even binding from year to year. 
If either spouse happens in some year to have deductions more than equal 
to his income, a joint return can be utilized to reduce the taxable income 
of the other spouse. 1 


7 N.Y. Times, § 4, p. 8, col. 5 (Jan. 12, 1941). 
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Of course, a married couple whose income comes entirely or almost en- 
tirely from the earnings of the husband cannot thus distribute and reduce 
the tax, because of the non-recognition for income tax purposes of assign- 
ments of future earnings.* At the same income level the present state of 
the law thus operates to discriminate in favor of income from investments 
and against earned incomes. This is the discrimination which the House 
committee’s proposal was designed to eliminate. 

The proposal was met by a most extraordinary array of arguments 
centering around the somewhat mystical notion that the combination of 
husband’s and wife’s incomes, even for the purpose of computing a tax 
(the proposed act providing not for joint but for several obligation to 
pay) was inconsistent with the spirit of married women’s property acts. 
It was further argued that the tax would constitute a deterrent to marriage 
and a bonus for immorality. The latter argument seems more appropriate 
for the pages of Punch where it first appeared, advanced by the British 
humorist, A. P. Herbert, than it does for any serious discussion of legisla- 
tive policy.’ But the opposition to the mandatory joint return was vigor- 
ous, its support from the administration somewhat pallid, and it was dis- 
carded upon the floor of the House of Representatives. 

This ends the simple catalog of even attempted improvements in the 
revenue laws in the year 1941. The suggestion of the Senate Committee 
would have done something; the suggestion of the House Committee a 
little more. Both were apparently too revolutionary for the temper of 
Congress. But not even the preferable proposal advanced in the House 
would have more than scratched the surface of the more obvious inequali- 
ties in the personal income tax. For example, we have already pointed 
out that the present possibility of separate returns by husband and wife 
affords a great advantage to persons whose income is derived principally 
from investment. The technique which leads to tax savings by the divi- 
sion of a single family income into two parts with a consequent reduction 
in surtax rates is capable, where the size of the fortune justifies the exer- 
cise of ingenuity, of much more far-reaching application. Assume the case 
of a husband and wife with minor children and with a regular income 
greatly in excess of current requirements. Not only may this income be 
split between the parents; through the device of family trusts it is capable 
of almost indefinite division.*® Sections 161, 162, and 163 of the Internal 


* Lucas v. Earl, 281 U.S. 111 (1930). 
* Herbert, Rex v. Pratt and Merry, The Tax on Virtue, in Uncommon Law 397 (1936). 
*° United States Trust Co. v. Com’r, 296 U.S. 481 (1936). 
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Revenue Code in Supplement E, dealing with estates and trusts, still 
follow the original theory of the income tax laws in treating each and 
every family trust as potentially a separate taxpayer, against which in- 
come tax is computed just as it is computed against an actual living per- 
son, and with the same rates of progression. It is true that to the extent 
that such a trust actually pays out or is required by its terms to pay out 
current income to named beneficiaries, the sums thus paid out constitute 
income to the beneficiary and are deductible from the taxable income of 
the trust. However, accumulated income is income of the trust and is 
not taxable to any beneficiary either at the time it accrues or, so long as 
it is not paid out currently, at any other time. It is taxable to the trust 
alone, at surtax rates determined by the net income of the trust and un- 
affected by the income of present or future beneficiaries. Thus anyone 
whose income is so largely in excess of his actual needs that he consistently 
saves a large part of it (practically all really high-bracket taxpayers come 
within this classification) can move his tax rates down theoretically as 
far as he wants, and practically to a very substantial degree, by establish- 
ing multiple trusts to accumulate income for his wife or descendants.” 
Of course, he has to do this correctly, and must be prepared to employ 
and pay competent counsel to guard him against technical slips. He must 
divorce himself from effective control. He would do well not to keep even 
the possibility of enjoying the income again himself at any future date. 
If he is really worried about eating regularly, he can, however, give the 
trustee discretion to pay part of the income to his wife if she should ever 
need it. If she is a fair-minded person, she would undoubtedly be willing, 
by an unrelated transaction and in some other taxable year, to make 
similar provision for her spouse. If we really wish to tax the rich at the 
tremendously high rates now called for by the income tax laws, it seems 
rather childish to permit this type of tax saving, subject as it is to tricky 
and somewhat dubious limitations but uncontested in principle.” 

In 1937 the United States Senate conducted an investigation of the 
tax-saving devices of the rich—“clever little schemes” which resulted in 
the capricious application or non-application of top rates. Various curious 
devices, such as the incorporated yacht or private estate, were in fact out- 


* Thid. 


™ For a relatively recent judicial limitation on the trust device, consider Helvering v. 
Clifford, 309 U.S. 331 (1940). While this case creates doubt as to the precise location of the 
line between trusts properly taxable as separate entities and trusts income from which should 
be taxed to the grantor, it contains only the barest hint of doubt as to the effectiveness of the 
trust device, correctly used. 
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lawed by the loophole-closing tax law of 1937. In the discussions then 
current and in the horrible examples paraded before the Senate investiga- 
tory committee, a very prominent place was given to multiple family 
trusts, yet the only attack on these trusts actually included in the 
bill was a reduction of the basic exemption of such trusts from $1,000 to 
$100.3 Of course this didn’t affect the actual tax saving to any material 
extent. The tax saving results from the fact that one income of $100,000 
a year is taxed at a maximum rate of 64 per cent and an average rate of 
almost 50 per cent while five incomes of $20,000 a year are each taxed at 
a maximum rate of 38 per cent and an average rate of less than 25 per 
cent. The loophole-closing act did not affect and did not purport to affect 
this saving.'* An income tax law really designed to eliminate tax advan- 
tages resulting from a formal separation of a single family income would 
provide not merely, as did the unsuccessful draft House bill of 1941, that 
husband and wife must file a joint return, but also that the income of the 
entire family unit and any income being accumulated for either spouse or 
for descendants be likewise included. 

An even less drastic change would catch the bulk of the present tax 
leakage. If anyone is particularly worried about the constitutionality of 
treating family income as a unit, or by the problems of draftsmanship and 
of administration which would be raised, a much simpler device could 
largely accomplish the same purpose. This would be, without dis- 
turbing the present general structure of the taxation of trusts, to apply 
an extremely high tax rate to the undistributed income of the trust. No 
one has ever advanced any reason for taxing trusts at the same rate as 
individuals, and no serious constitutional question would be raised by 
taxing them at different rates. If the undistributed income of private 
trusts were taxed, let us say, at a basic rate of 80 per cent, the income of 
such trusts would be forced out and distributed to the beneficiaries. In 
a common type of trust, where the trustee has the option of distributing 
income to the grantor’s spouse or accumulating it for descendants, this 
would crowd the income back again into a single fund where the higher 
rates would apply. Coupled with a mandatory joint return, it would en- 


"3 Consult Paul, The Background of the Revenue Act of 1937, 5 Univ. Chi. L. Rev. 41 
(1937); G. F. James, Jr., The Loophole-Closing Revenue Act of 1937, 23 A.B.A.J. 759 (1937)- 


'4Tbid. A similarly narrow and ineffective change was made in 1938, when the exemption 
from gift tax of $4,000 given to any one individual in any one year was made inapplicable to 
gifts in trust. Revenue Act of 1938, at § 505(a), 52 Stat. 565 (1938). Although apparently 
intended to discourage the use of trusts to minimize income and estate taxes, the change was 
too small to have any substantial effect. 
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tirely eliminate tax savings where husband or wife was the immediate 
beneficiary of distributed income. In other cases, of course, the trust 
might be so drawn that distributed income would actually go to children, 
where it would fall into lower surtax brackets than if it were paid to the 
grantor or the grantor’s spouse. In such cases, however, the tax saving 
resulting from split incomes would be available only in the situation where 
the income actually was split and went immediately and irrevocably to 
some person other than the grantor or the grantor’s spouse who was pres- 
ently identified and able to receive it. While this solution would on the 
whole be less satisfactory than that of taxing the entire family as a single 
unit, it would go a long way toward accomplishing the supposed purposes 
of the 1937 law. Indeed, the suggestion is so simple and obvious that it 
is difficult to see why it was not adopted at that time if we are to assume 
that a serious effort was then made to equalize the impact of income taxes 
upon persons similarly situated and to obtain effective enforcement of the 
cumulative rates which the law purports to levy. 

The discussion this far has been based upon one major assumption, 
more or less clearly expressed. This assumption is that the income tax 
law should be, to use the phrase of Professor Henry Simons, “‘a levy upon 
individuals according to their respective income circumstances,’’s and that 
it accomplishes its basic purpose only to the extent that it does tax indi- 
viduals in accordance with their ability to pay, with the minimum of dis- 
crimination among tax payers similarly situated. Theoretically, we may 
assume that few persons would dissent from this statement of the objec- 
tives and practical test of the federal income tax. It is necessary to restate 
it, however, as a preface for discussion of that most curious anomaly 
under the Sixteenth Amendment, the corporate income tax. 

From the very earliest days of the federal income tax, corporations have 
been treated as taxpayers distinct from their individual stockholders, the 
corporate entity being most meticulously respected. For the decade from 
1918 to 1928, corporations paid a tax on their net incomes at non-progres- 
sive rates ranging from 12 to 13 per cent.’* During the same period indi- 
vidual tax rates at top surtax brackets ranged from 25 to 69 per cent.” 


Ss Simons, Personal Income Taxation 203 (1938). 


*6 Revenue Act of 1918, at § 230(a)(1), 40 Stat. 1075 (1919); Revenue Act of 1921, at §230 
(b), 42 Stat. 252 (1921); Revenue Act of 1924, at § 230, 43 Stat. 282 (1924); Revenue Act of 
1926, at § 230(a)(1), 44 Stat. 39 (1926); Revenue Act of 1928, at § 13(a), 45 Stat. 797 (1928). 


17 Revenue Act of 1918, at § 211(a), 40 Stat. 1062 (1919); Revenue Act of 1921, at § 211(a) 
(1), 42 Stat. 233 (1921); Revenue Act of 1924, at § 211(a), 43 Stat. 265’(1924); Revenue Act of 
1926, at § 211(a), 44 Stat. 21 (1926); Revenue Act of 1928, at § 12(a), 45 Stat. 796 (1928). 





IRASCIBLE COMMENTS ON THE REVENUE LAWS 65 


Money earned by a corporation would first be subject to the moderate 
corporate tax. If the corporate earnings were then paid out in dividends, 
each individual shareholder would pay surtax on his pro rata share at a 
rate determined by his own income for that year. It was immediately ob- 
vious that large investors would in many cases be far better off if their 
corporations refrained from declaring dividends. The shareholder’s net 
worth would thus grow with his pro rata interest in the corporate surplus, 
free from progressive surtaxes as long as he kept his original investment 
unchanged. If the investor should realize his capital gain by selling a part 
of his stock, the law has contained since 1921 various provisions limiting 
the total tax he must pay. For a number of years the maximum rate on 
capital gains was 12} per cent.’* Today it is 15 per cent.’? Moreover, if 
the investor never sold his investment, so that it passed to his heirs or 
legatees on his death, the capital gain forever escaped taxation. This has 
been the law from the first (expressly so since 1921) and still is.”° 

This state of the law offered a wide-open door for the reduction of effec- 
tive surtax rates on large investors by the interposition of corporations to 
hold and accumulate income. To meet this defect the acts of 1916 and 
1918 provided that the income of any corporation “formed or availed of 
for the purpose of preventing the imposition of the surtax upon its stock- 
holders’’ should be treated as the income of its shareholders and taxed to 
them.” In 1921 this particular device was abandoned (apparently be- 
cause of constitutional doubts) and instead a special tax of 50 per cent 
was levied upon the net income of corporations “formed or availed of for 
the purpose of preventing the imposition of the surtax upon its stock- 
holders.”’* This penal tax, still to be found with a reduced rate in Section 
102 of the Internal Revenue Code, may have discouraged the flagrant use 
of corporations to avoid surtax through the accumulation of income, but 
it has never been very widely or effectively enforced. Its test of purpose, 
even supported by various presumptions, robs it of much of its effect. A 
second abortive attempt to force corporate earnings out into the hands 
of shareholders where they will be subject to surtax was made in the un- 


8 Revenue Act of 1921, at § 206(b), 42 Stat. 232 (1921); Revenue Act of 1924, at § 208(b), 
43 Stat. 262 (1924); Revenue Act of 1926, at § 208(b), 44 Stat. 19 (1926); Revenue Act of 1928, 
at § ror(a), 45 Stat. 811 (1928). 


9 Int. Rev. Code § 117(b) and (c)(1), 53 Stat. 51 (1939). 
2° Int. Rev. Code § 113(a) (5), 53 Stat. 41 (1939). 


** Revenue Act of 1916, at § 3, 39 Stat. 758 (1916); Revenue Act of 1918, at § 220, 40 Stat. 
1072 (1919). 


= Revenue Act of 1921, at § 220, 42 Stat. 247 (1921). 
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distributed earnings tax of 1936.73 The violent manner in which this de- 
vice affected the internal management and financing of business, and its 
highly oppressive operation in certain situations, led to its repeal. Then 
the more obvious abuses were checked, or perhaps only forced to change 
form, by the personal holding company tax of 1937, still in the law as 
Chapter 2, Subchapter A of the code. Still, only the fringes of the prob- 
lem have been touched. 

In the meantime, there has been a dramatic change in corporate income 
tax rates. From 1918 to 1928 they varied from ro to 13 per cent.** In 1941 
the normal tax on corporations varies from 15 to 24 per cent.” On top 
of the normal tax is mounted a trivial corporate surtax,” the capital 
stock tax,?’ the declared value excess profits tax,”* and a wartime excess 
profits tax ranging from 35 to 60 per cent.”® Accurate estimates are 
not available, but it is certainly safe to suppose that most good-sized 
corporations will pay close to a half of their net incomes in federal in- 
come and excess profits taxes. In the case of many corporations hav- 
ing a fluctuating income and a relatively small invested capital, the 
federal income tax may come very close to swallowing all the profits 
which the stockholders might expect to receive. A small levy, justifiable 
as a tax on the privilege of doing business with corporate advantages, has 
become an important part of the income tax structure, in many cases the 


major imposition against corporate earnings, dwarfing in importance the 
eventual tax on corporate dividends (if any) in the hands of the share- 
holders. 


Viewed as a tax on individuals in proportion to their ability to pay, 
this is most extraordinary. Unless one indulges in the fiction of consider- 


23 Revenue Act of 1936, at § 14, 49 Stat. 1655 (1936). 

24 Revenue Act of 1918, at § 230(a)(1), 40 Stat. 1075 (1919); Revenue Act of 1921, at § 230 
(a), 42 Stat. 252 (1921); Revenue Act of 1926, at § 230(a)(1), 44 Stat. 39 (1926); Revenue Act 
of 1928, at § 13(a), 45 Stat. 797 (1928). 

7s Int. Rev. Code § 13, 53 Stat. 7 (1939), 26 U.S. C.A. § 13 (1940), amended by 54 Stat. 
517 (1940), 26 U.S.C.A. § 13 (Supp. 1940) and by H.R. 5417, 77th Cong. rst Sess. § 103 (Pub. 
L. No. 250, Sept. 20, 1941). 

7° H.R. 5417, 77th Cong. 1st Sess. § 104 (Pub. L. No. 250, Sept. 20, 1941). 

27 Int. Rev. Code § 1200, 53 Stat. 169 (1939), 26 U.S.C.A. § 1200 (1940), amended by 54 
Stat. 521 (1940), 26 U.S.C.A. § 1200 (Supp. 1940), and by H.R. 5417, 77th Cong. rst Sess. 
§ 301 (Pub. L. No. 250, Sept. 20, 1941). 

8 Int. Rev. Code § 600, 53 Stat. 111 (1939), 26 U.S.C.A. § 600 (1940), amended by 54 Stat. 
521 (1940), 26 U.S.C.A. § 600 (Supp. 1940), and by H.R. 5417, 77th Cong. rst Sess. § 302 
(Pub. L. No. 250, Sept. 20, 1941). 

* Int. Rev. Code § 710, 54 Stat. 975 (1940), 26 U.S.C.A. § 710 (Cum. Pamphlet 1941), 
amended by H.R. 5417, 77th Cong. rst Sess. § 201 (Pub. L: No. 250, Sept. 20, 1941). 
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ing General Motors as a retired army man with a simply tremendous in- 
come, he cannot help but observe that John Jones, a holder of ten shares 
of stock in that great corporation, is paying his share of the corporate in- 
come tax at the same rate as is Mr. Pierre DuPont. Thus the corporate 
income tax operates to defeat the basic principle of the personal income 
tax according to which each individual citizen contributes to the support 
of the government in accordance with his own capacity to pay. 

This thoroughly anomalous result can be justified only by urging that 
the corporation must be taxed, if corporate accumulated or undistributed 
income is to be taxed at all, since the stockholder pays only upon that 
which he receives as dividends. Viewed in this light, the corporate in- 
come tax generally serves the same purpose as the present Section 102 
tax on improper accumulation of surplus, the tax on personal hold- 
ing companies, and the former tax on undistributed corporate income. 
This justification for corporate income taxes convinces only on the as- 
sumption that the result must be obtained in this manner and cannot be 
obtained in some other way, a way consistent with the basic notion of 
progressive equality. Surely the obvious suggestion would be to tax the 
stockholders of a corporation each on his proportionate part of the annual 
income of the corporation, whether or not that income be distributed in 
dividends. Such a tax, if it could be upheld against constitutional attack 
and successfully administered, would have many advantages over the 
present system. In the first place, it would eliminate the entire problem 
of the accumulation of corporate surpluses to avoid surtax on the indi- 
vidual stockholders. The always unsatisfactory Section 102 and the high- 
ly controversial tax on undistributed earnings would be simply unneces- 
sary. Corporate officers could plan expansion or retrenchment, reinvest- 
ment or distribution, on the basis of the economic requirements of the 
business, unaffected by the extraneous fiscal policies of the United States 
or their own efforts to circumvent these policies. By permitting the stock- 
holder to add undistributed corporate earnings, on which he must pay 
tax, to the basis attributable to his stock on a future conversion of the 
capital asset itself, the inherent difficulties surrounding the taxation of 
capital gains would be very considerably minimized, a point to which fur- 
ther reference will be made. Most important, the basic principle of ability 
to pay as a criterion in the application of the tax laws, would be served. 
If the change resulted in reducing revenue (and it is by no means certain 
that it would), this problem could be directly attacked by changes in the 
rates of individual tax. 

There are two possible objections to this proposal. The first is a con- 
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stitutional objection based on Eisner v. Macomber*® and the subsequent 
cases which have rung the changes on the theory of corporate personality. 
It would require undue digression here to work out in detail the constitu- 
tional arguments on each side. They will be sufficiently obvious to any 
student of this field. We do not hesitate to assert that few competent au- 
thorities could honestly believe, in view of the present personnel of the 
United States Supreme Court and the trend of modern decisions, that an 
act taxing corporate stockholders pro rata on the undistributed profits of 
the corporation would be held invalid as an income tax under the Six- 
teenth Amendment. The court today should be ready to accept the practi- 
cal wisdom of Mr. Justice Holmes’ dissent in Eisner v. Macomber. ‘‘The 
known purpose of this Amendment was to get rid of nice questions as to 
what might be direct taxes, and I cannot doubt that most people not 
lawyers would suppose when they voted for it that they put a question 
like the present to rest.”** Once they understood the issues, it can hardly 
be doubted that most persons not lawyers would regard the suggested 
tax on corporate shareholders as falling much more fairly within the pur- 
poses of the Sixteenth Amendment than does the present corporate in- 
come tax. 

The other possible objection to taxing corporate shareholders on the 
undistributed profits of the corporation is the one advanced by Professor 
Simons, “that it would involve serious administrative difficulties 
The problem about which Professor Simons was primarily concerned was 
the difficulty of allocating undistributed earnings among different classes 
of owners in view of the many types of preferred and semi-preferred, com- 
mon and semi-common stocks, which may be issued under the varying 
corporation laws of our forty-eight states. While no one would deny that 
in many cases allocation might present serious problems, they should not 
prove insuperable. The obvious rule of thumb would be to allocate each 
year’s earnings to those security holders to whom they would be payable 
if the directors of the corporation had elected to pay out that entire 
year’s earnings in dividends. Normally this would require payment first 
against current interest and accumulated interest, if any, then against 
arrearages on cumulative preferred stocks, if any, and to current preferred 
dividends, and finally to common or other fully participating stocks. Pro- 
fessor Simons has pointed out that any substantial increase in corporate 
earnings will be reflected marketwise in an increase in the value of all se- 

3° 252 U.S. 189 (1920). 

3* Thid., at 220. 

% Simons, Personal Income Taxation 190 (1938). 
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curities currently selling below par, even though arrearages may be such 
that no part of current earnings could be distributed to junior claims. 
But this is hardly the point. If a common stock increases on the market 
because prior claims have been reduced, some owners will sell and others 
will not. Those who sell will be taxed to the extent that they realize a 
capital gain. As for those who do not sell, it is hard to see why they should 
be taxed on such a highly speculative paper profit until either they do 
realize it by a sale or the corporation reaches the stage of having free earn- 
ings distributable, whether or not actually distributed, to their stock 
holdings.** 

Undoubtedly there would be some cases of corporate structures so com- 
plicated or securities so ambiguous and unusual that real difficulties of 
allocation would be encountered. In such cases the Treasury Department 
might very properly exercise pressure, through its regulations, toward 
simplification and standardization, as it has done to a considerable extent 
in corporate accounting. It is worth noting that the present pressure of 
the corporate income tax is toward increased fixed debt and away from 
equity financing, because interest paid is deductible in computing taxable 
corporate net income, while dividends paid are not. This incidental effect 
of the present law is highly important at the present corporate tax rates 
and, to say the least, doubtful as an item of public policy. 

Finally, while it need not be supposed that treasury regulations and ad- 
ministrative determinations could achieve perfect justice in the applica- 
tion of an undistributed profits tax to all classes of corporate shareholders 
with their diversity, it is not clear why such an ideal standard should be 
set. The present system of taxing the corporation itself on its income has 
no merit other than an apparent simplicity. It does not achieve even 
substantial justice among shareholders because it doesn’t attempt to. 
Any system not utterly unworkable, which taxed the shareholders upon 
the corporate earnings, would be an improvement on the present law. 

Moreover, as suggested before, the taxation of undistributed corporate 
income to the shareholders would minimize the extremely difficult prob- 
lem of capital gains taxation. This problem is an aspect, and ordinarily 
the most severe aspect, of the larger problem of fluctuating income and 
the annual determination of tax. Despite our general aim at uniformity, 
two men otherwise similarly situated, each of whom earned $100,000 over 


33 Whenever shares of stock were sold, an apparent difficulty would arise in apportioning 
the tax between buyer and seller in the year in which the sale took place. The convenient 
method would be to tax annual undistributed earnings to stockholders on the last day of the 
year. The market should operate to adjust the tax burden fairly between buyer and seller. 
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a ten-year period, would be taxed very differently if one of them earned 
his at a uniform rate of $10,000 a year and the other earned $3,000 in an 
average year and $73,000 in one extraordinarily good year. While this 
result might follow from an extraordinary legal fee or a group of tremen- 
dous commissions, it would most commonly follow from the sale of capital 
assets, the value of which had appreciated over a period of years and was 
realized in the year of sale. It is at least in part to minimize such unfair- 
ness that the law has always treated capital gains differently from ordi- 
nary income, applying to them a maximum tax rate very substantially 
less than that applicable to ordinary income in the top surtax brackets. 
On the other hand, this generous treatment of capital gains has in turn 
compelled the adoption of largely ineffective measures to prevent the ac- 
cumulation of corporate income, to avoid surtax on stockholders. 

The suggestion that capital gains be taxed precisely like any other in- 
come would prevent the use of the present capital gains provision to mini- 
mize taxation. However, we should be caught on the other horn of the 
dilemma; the law would operate unfairly against the taxpayer who in any 
taxable year was forced to liquidate large blocks of securities which had 
greatly appreciated in value over a long period of time. If we should go 
further, in line with Professor Simons’ suggestion,*4 and treat any dis- 
position of capital assets whether by sale, by gift, or by the death of the 
owner as an occasion for realization, this unfairness would be aggravated. 
However, 85 per cent of all the capital gains which are reported and go 
into taxable income are derived from the sale of securities,3* and very 
largely from the sale of equity securities rather than bonds. If all holders 
of stock were required to pay tax on their pro rata share of corporate in- 
come as it accrues to the corporation, and were permitted to add undis- 
tributed corporate income on which they had been taxed to their basis for 
gain or loss on subsequent disposition of the security, the heart would be 
cut out of the capital gains problem. It would then be generally satis- 
factory to tax such gain as ordinary income in the year of its realization, 
treating any transfer, whether by sale, exchange, gift, devise, or inheri- 
tance, as a realization by the transferor for this purpose and using fair 
market value at the date of transfer as the measure of realization where 
nothing of monetary value is received in exchange. This treatment of 
transfers by gift, will or descent as resulting in realization of gain by the 
transferor, as advocated by Simons, would plug a huge hole in the present 
law, by which unrealized gain in assets passing on death forever escapes 
the income tax. 


34 Simons, Personal Income Taxation c. vii (1938). 38 Thid., at 137 n. 4. 
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There would still be some cases in which income would be grossly dis- 
torted by the sale in one year of assets which had appreciated over a con- 
siderable period of time. This might be particularly true of real estate 
and of businesses which had expanded greatly in gross operations without 
yielding any net income in their earlier years. In order to protect such 
taxpayers, the law should provide for the periodic appraisal of investment 
assets and the reporting of gain (but not loss) thereon for income tax pur- 
poses, at the option of the taxpayer. While this would permit the tax- 
payer to level out his income in such a way as to produce the minimum 
tax, such a power can hardly be criticized. On the other hand there 
should be little reason for sympathizing with someone who, having the 
right to pay a tax periodically on the unrealized value of his estate, failed 
to exercise this right in his lifetime, thereby subjecting his estate to heavy 
income taxation. 

The question of the income taxation, in the estate of a decedent, of the 
previously unrealized value of his assets, leads naturally to the related 
question of gift, inheritance, and estate taxation. One peculiarity of es- 
tate tax laws, such as the federal act, is that they, unlike inheritance 
taxes, are calculated on the wealth, and hence presumable ability to pay, 
not of the heir but of the decedent. In any practical sense and regardless 
of form, the tax is obviously on the man who succeeds to the property, 
not on the man whose enjoyment is permanently terminated by his own 
death. It is therefore a little difficult to see why a single system of taxa- 
tion under the Internal Revenue Code should contain the income tax, 
based at least in theory on the ability to pay of the actual taxpayer, and 
the estate tax, based upon the ability to pay of the actual taxpayer’s 
predecessor in interest. A serious attempt to redesign our federal tax 
structure into a coherent and understandable whole based upon an 
avowed philosophy should include a change back from the estate to the 
inheritance tax system. 

However, this change has many times been advocated and on occasion 
seriously urged in Congress, but has not been accepted. Assuming a con- 
tinuance of the present estate tax, supplemented by a gift tax, there are 
rather evident anomalies in the present structure. The oddest of these is 
the complete separation of the gift and estate taxes. Every owner of 
property may give away $40,000 worth (plus considerably more) in his 
lifetime without paying any tax upon it,** and then start paying his tax 
at a rate of 2} per cent on the first $5,000 in excess of all exemptions. This 


% Int. Rev. Code § 1004(a)(1), 53 Stat. 147 (1939), 26 U.S.C.A. § 1004(a)(1) (1940). 
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can be run up to $250,000 with a maximum rate of less than 25 per cent.3” 
Then at the death of this property holder a second $40,000 exemption is 
applicable to his estate,3* and after this the rate runs from 3 per cent 
on the first $5,000 to a maximum rate of 30 per cent on $250,000.°° The 
rate of tax paid on the decedent’s estate is in no wise affected by the 
amount of property which he may have given away in his lifetime. In 
other words, the gift and estate taxes have cumulative rates but the latter 
does not cumulate upon the former. Hence, if two persons each had a 
million dollars and one of them gave away about 60 per cent of it in his 
lifetime and let the balance pass in his estate at his death to the same 
donees, and the other let the entire million dollars pass at his death, the 
total tax paid in the two cases would be very different. Roughly, the 
man who gave away $600,000 in his lifetime would pay a little over 
$225,000 in gift and estate taxes together, while the man who let the 
entire million pass at his death would pay around $310,000. There is pre- 
sumably no strong public policy in favor of wealthy persons getting rid 
of their property during their lifetime and transferring it into the hands 
of their putative heirs. The great discrepancy in tax in these two situa- 
tions results not from an attempt to obtain any desired governmental 
end but merely echoes the history of the adoption of the two taxes. Its 
practical effect is greatly to reduce the apparently high brackets applica- 
ble to some but not all persons of great wealth, the favored group being 
those who obtain timely and reliable legal advice and are willing to act 
upon it. Since the gift tax already provides the structure for cumulative 
rates by which the rate applicable to gifts in later years is determined in 
part by the amount previously given,*® it would be administratively a 
simple enough matter to extend the same principle to the estate tax as 
well, materially increasing the revenue and eliminating another arbitrary 
inequality in the operation of the law.“ Incidentally, it may be added 

37 Int. Rev. Code § 1001(a)(2), 53 Stat. 144 (1939), 26 U.S.C.A. § 1001(a)(2) (1940), 


amended by 54 Stat. 521, 26 U.S.C.A. § 1001 (Supp. 1940), and by H.R. 5417, 77th Cong. rst 
Sess. § 402 (Pub. L. No. 250, Sept. 20, 1941). 

38 Int. Rev. Code § 935(c), 53 Stat. 141 (1939), 26 U.S.C.A. § 935(c) (1940). 

39 Int. Rev. Code § 935(b), 53 Stat. 141 (1939), 26 U.S.C.A. § 935(b) (1940), amended by 
H.R. 5417, 77th Cong. 1st Sess. § 401 (Pub. L. No. 250, Sept. 20, 1941). 

4° Int. Rev. Code § r001(a)(1), 53 Stat. 144 (1939), 26 U.S.C.A. § 1001(a)(1) (1940). 

4* Since this manuscript was prepared, William C. Warren has considered the whole prob- 
lem of correlation of gift and estate taxes. Warren, Correlation of Gift and Estate Taxes, 
55 Harv. L. Rev. 1 (1941). In his conclusion, after mentioning the possibility of integrating 
the two taxes with a single cumulative rate structure, he suggests an analysis by which all 
transfers of capital which leave the taxable income in the grantor are subject to estate (but not 
gift) taxes, and all transfers which take the taxable income out of the grantor are subject to 
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that the $40,000 exemption now contained in the estate tax law in favor 
of insurance payable to beneficiaries other than the estate of the decedent* 
appears to have no justification whatsoever. While undoubtedly life in- 
surance is a good thing for many purposes and in many situations and 
should be encouraged, it seems ridiculous to encourage it by a tax reduc- 
tion which has no operation at all in case of estates of $40,000 or less and 
is not significant in amount except in substantially larger estates. The 
widowed and orphaned beneficiaries of estates in the large tax brackets 
are not the persons whose need for the proceeds of life insurance can be a 
major concern of public policy. The special exemption of life insurarice 
proceeds was probably a compromise adopted when the estate tax law 
was first extended specifically to cover insurance proceeds paid to named 
beneficiaries other than the estate of the decedent. Operating as it does 
to produce a variation in tax unrelated to the financial status of the tax- 
payer, it tends, although not to a major extent, to distort the equitable 
operation of the system and should be eliminated. 

The biggest hole in our present tax system not yet discussed is the in- 
come tax exemption in favor of interest paid on the securities of state and 
local governmental units. So much has been written on this subject that 
it should be unnecessary to pursue it further.‘ It is unsound in law, vi- 
ciously unsound in economics, and has been supported in recent years only 
by the advocates of special interests which would be, or fear that they 
might be, injured by its abolition. The Attorney General reported years 
ago in a well-documented opinion that the Constitution of the United 
States does not require its continuance.‘* Its presence in the law today 
can be explained only by the lethargy or political timidity of our public 
officials. 

Much that has been said in this paper is so nearly self-evident as to be 
almost trite. Certain suggestions on the other hand may have some merit 
of novelty and on examination may commend themselves. Still other 
portions, such as the discussion of taxing corporate profits, raise much 


gift (but not estate) taxes. Apparently a single cumulative rate structure is not contemplated. 
It is hard to see why this suggestion, preserving the inequality resulting from the double rate 
standard, should be said to be “unlike integration, not based on expediency but on the funda- 
mental legal principles underlying the three federal taxes and on a sense of innate fairness.” 


# Int. Rev. Code § 811(g), 53 Stat. 120 (1939), 26 U.S.C.A. § 811(g) (1940). 


43 Consult Simons, Personal Income Taxation c. vt (1938). The literature is collected in 
Mertens, The Law of Federal Income Taxation § 6.69 (Cum. Supp. 1939). 


44 Taxation of Government Bondholders and Employees: The Immunity Rule and the 
Sixteenth Amendment (U.S. Dept. of Justice 1938). 
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more basic and serious problems, and strong objections may be urged to 
them. But no one can hope to devise a perfect system of taxation in the 
compass of a short article or from the ivory tower of the academic. This 
paper will have achieved its purpose if it satisfies the reader that there are 
many basic changes in the law which might be made, that certain of these 
are rather obviously sound, and that others are constitutionally possible 
and have much to recommend them. In the meantime the Treasury De- 
partment and the Congress go on tinkering with the minor details of a 
basically faulty system. Is it not time for the appointment of a commis- 
sion to consider the complete reconstruction of our internal revenue code, 
with an ideal system in mind and without undue concern for political 
sacred cows or for the apparent but illusory inevitability which arises 
from familiarity over a score of years with the present structure of the 
law? If a code so designed were never put into effect, it could still afford 
the blueprints of a better system and, simply by stirring dissatisfaction, 
lead to greater reforms than the history of the last few years permits us 
to expect. 


he 
his 
re 


le 
de- 
fa 
‘is- 
de, 


the 
ord 
on, 
; us 


THE LAW AS A SPECIFIC SOCIAL TECHNIQUE* 
Hans KEtsent 


THE ESSENCE OF LEGAL TECHNIQUE 


I. SOCIAL TECHNIQUE OF DIRECT AND INDIRECT MOTIVATION 


E living together of human beings is characterized by the set- 
ting up of institutions that regulate this living together. Such 


an institution is called an “‘order.”” The living together of indi- 
viduals, in itself a biological phenomenon, becomes a social phenomenon 
by the very fact of being regulated. Society is ordered living together, or, 
more accurately put, society is the ordering of the living together of indi- 
viduals. 

The function of every social order is to bring about certain mutual be- 
havior of individuals; to induce them to certain positive or negative be- 
havior, to certain action or abstention from action. To the individual the 
order appears as a complex of rules that determine how the individual 
should conduct himself. These rules are called norms. 

According to the manner in which the socially desired behavior is 
brought about, various types of social orders can be distinguished. These 
types—it is ideal types that are to be presented here—are characterized 
by the specific motivation resorted to by the order to induce individuals 
to behave as desired. The motivation may be indirect or direct. The order 
may attach certain advantages to its observance and certain disadvan- 
tages to its non-observance, and hence make desire for the promised ad- 
vantage or fear of the threatened disadvantage a motive for behavior. 
Behavior conforming to the order is achieved by a sanction provided by 
the order itself. The principle of reward and punishment—the principle 
of retribution—fundamental for social living, consists in associating con- 
duct in accordance with the order and conduct contrary to the order with 
a promised advantage or a threatened disadvantage respectively, as sanc- 
tions. 

The order can, however, even without promise of a reward in case of 


* A portion of this paper was presented at a Fiftieth Anniversary symposium of the Uni- 
versity of Chicago, September 25, 1941. 

t Research Associate in Comparative Law, Harvard University; formerly Professor at the 
University of Vienna, the University of Cologne, the Graduate Institute of International 
Studies at Geneva, the German University of Prague, and Holmes Lecturer at Harvard Uni- 
versity. 
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obedience and without threat of a disadvantage in case of disobedience, 
ie., without decreeing sanctions, require conduct that appeals directly 
to the individuals as advantageous, so that the mere idea of a norm de- 
creeing this behavior suffices as a motive for conduct conforming to the 
norm. This type of direct motivation is seldom to be met with in social 
reality in its full purity. 

In the first place, there are hardly any norms the purport of which ap- 
peals directly to the individuals whose conduct they regulate so that the 
mere idea of them suffices for motivation. Moreover, the social behavior 
of individuals is always accompanied by a judgment of value, namely, 
the idea that conduct in accordance with the order is “good” whereas 
that contrary to the order is “‘bad.”” Hence obedience to the order is usu- 
ally connected with the approval of one’s fellow men; disobedience, with 
their disapproval. The effect of this reaction of the group to conduct of 
the individuals in accordance with or at variance to the order, is that of a 
sanction of the order. From a realistic point of view the decisive differ- 
ence is not between social orders whose efficacy rests on sanctions and 
those whose efficacy is not based on sanctions. Every social order is some- 
how “‘sanctioned”’ by the specific reaction of the community to conduct 
of its members corresponding to or at variance with the order. This is 
also true of highly developed moral systems, which most closely approach 
the type of direct motivation by sanctionless norms. The only difference is 
that certain social orders themselves provide definite sanctions, whereas 
in others, the sanctions consist in the automatic reaction of the commu- 
nity not expressly provided by the order. 

The sanctions provided by the social order itself may have a transcen- 
dental, that is a religious, or a social-immanent character. 

In the first case, the sanctions provided by the order consist in advan- 
tages or disadvantages that are to be applied to the individuals by a 
superhuman authority, a being characterized more or less as God-like. 
According to the idea that individuals have of superhuman beings, in the 
beginnings of religious development, they exist not in a Hereafter differ- 
ent from the Here, but closely connected with men in the nature surround- 
ing them. The dualism of the Here and the Hereafter is still unknown to 
primitive man. His first gods are the souls of the dead, especially dead 
ancestors, that live in trees, rivers, rocks, and especially in certain ani- 
mals. It is they that guarantee the maintenance of the primitive social 
order by punishing its violation with death, sickness, unluckiness in the 
chase, and in similar ways and by rewarding its observance with long life, 
health, and luck in hunting. Retribution does indeed emanate from di- 
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vinity, but it is realized Here. For nature is explained by primitive man 
according to the principle of retribution. The earliest social order has a 
completely religious character. Originally it knows no sanctions other 
than religious ones, that is, those emanating from a superhuman author- 
ity. Only later, at least within the narrower group itself, do there appear, 
side by side with the transcendental sanctions, sanctions that are socially 
immanent, that is to say, socially organized, to be fulfilled by the indi- 
viduals according to the provisions of the social order. In relations among 
the groups, blood revenge appears very early as a reaction against an in- 
jury considered unjustified and due to a member of a foreign group. 

The group from which this reaction issues is a community based on 
blood relationship. The reaction is induced by fear of the soul of the mur- 
dered person. The latter cannot revenge himself upon his murderer if he 
belongs to a foreign group. Hence he compels his relatives to carry out 
the revenge. The sanction so socially organized is itself guaranteed by a 
transcendental sanction. Those who fail to revenge the death of their rela- 
tive upon the foreign murderer and his group are threatened with sickness 
and death by the murdered man. It seems that blood revenge is the ear- 
liest socially organized sanction. It is worthy of note that originally it 
had an inter-tribal character. Only when the social community comprises 
several groups based on blood relationship does blood revenge become an 
intra-tribal institution. 

In the further course of religious development, the divinity is conceived 
of as pertaining to a realm very different from the Here, and far removed 
from it, and the realization of divine retribution is put off to the Here- 
after. Very often this Hereafter is divided—corresponding to the two-fold 
character of retribution—into a heaven and a hell. In this stage, the social 
order has lost its purely religious character. The religious order functions 
only as a supplement and support to the social order. The sanctions of the 
latter are exclusively acts of human individuals regulated by the social 
order itself. 

It is a fact well worth noting, that of the two sanctions here presented 
as typical—the disadvantage threatened in case of disobedience (punish- 
ment, in the broadest sense of the term), and the advantage promised in 
case of obedience (the reward)—in social reality, the first plays a far more 
important role than the second. That the technique of punishment is pre- 
ferred to that of reward is especially clearly seen where the social order 
still has a distinctly religious character, i.e., is guaranteed by transcenden- 
tal sanctions. In the case of primitive peoples, behavior conforming to the 
social order, especially the observance of the numerous prohibitions called 
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“taboos,” is determined principally by the fear that dominates the life of 
such peoples. It is fear of the grievous evil with which the superhuman 
authority reacts against every violation of traditional customs. If viola- 
tions of the social norms are much less frequent in primitive societies than 
in civilized societies, as ethnologists report to be the case, it is principally 
this fear of the revenge of the spirits, fear of a punishment that is of divine 
origin but which takes place Here, which is responsible for this effect of 
preserving social order. The hope of reward has only a secondary signifi- 
cance. And even in more highly developed religions, where divine retribu- 
tion is no longer or not only realized in this world, but in the Hereafter, 
the idea of a punishment to be expected after death holds first place. In 
the actual beliefs of mankind, fear of hell is much more lively and the pic- 
ture of a place of punishment is much more concrete than the usually only 
very vague hope of reward in heaven and the utterly colorless idea of a 
future paradise. Even when the wish-fulfilling fantasy of individuals is 
not limited by any restrictions, it imagines a transcendental order the 
technique of which is not entirely different from the technique of empiri- 
cal society. 

This may be referrable to the fact that religious ideology always mir- 
rors, more or less accurately, social reality. And in this, as far as the or- 
ganization of the group is concerned, essentially only one method of bring- 
ing about socially desired behavior is taken into account: the threat and 
the application of an evil in case of contrary behavior—the technique of 
punishment. The technique of reward plays a significant role only in the 
private relations of individuals. 

The evil applied to the violator of the order when the sanction is so- 
cially organized, consists in a deprivation of possessions—life, health, free- 
dom, or property. As the possessions are taken from him against his will, 
this sanction has the character of a measure of coercion. This does not 
mean that in carrying out the sanction physical force must be applied. 
This is necessary only if resistance is encountered in applying the sanc- 
tion. This is only exceptionally the case where the authority applying the 
sanction possesses adequate power. A social order that seeks to bring 
about the desired behavior of individuals by the enactment of such meas- 
ures of coercion is called a coercive order. Such it is because it threatens 
socially harmful deeds with measures of coercion, and decrees such meas- 
ures of coercion. As such it presents a contrast to all other possible social 
orders—those that provide reward rather than punishment as sanctions, 
and especially those that enact no sanctions at all, relying on the tech- 
nique of direct motivation. In contrast to the orders that enact coercive 
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measures as sanctions, the efficacy of the others rests not on coercion but 
on voluntary obedience. 

Yet this contrast is not so distinct as it might at first sight appear. This 
is apparent from the fact that the reward, as a technique of indirect moti- 
vation, has its place between indirect motivation through punishment, as 
a technique of coercion, and direct motivation, the technique of voluntary 
obedience. Voluntary obedience is itself a form of motivation, that is of 
coercion, and hence is not freedom, but it is coercion in the psychological 
sense. The element of psychic coercion cannot serve as the criterion for 
distinguishing among different types of social orders. For the efficacy of 
every social order rests on psychic coercion, because it rests upon motiva- 
tion. If coercive orders are contrasted with those that have no coercive 
character but rest on voluntary obedience, this is possible only in the 
sense that one enacts measures of coercion as sanctions whereas the other 
does not. And these sanctions are only coercive measures in the sense 
that certain possessions are taken from the individuals in question against 
their will. 

In this sense the law is a coercive order. 


Il. LAW AS COERCIVE ORDER MONOPOLIZING THE USE OF FORCE 


If the social orders, so extraordinarily different in their tenors, which 
have been in force at different times and among the most different peoples 
are all called legal orders, it might be supposed that one was using an ex- 
pression almost devoid of meaning. What could the so-called law of an- 
cient Babylonians have in common with the law—likewise so-called— 
that prevails today in the United States? What could the social order of 
a Negro tribe under the leadership of a despotic chieftain have in common 
with the constitution of the Swiss Republic? Yet there is a common ele- 
ment which fully justifies this terminology, that enables the word “law” 
to appear as the expression of a concept with a socially highly significant 
meaning. For the word refers to that specific social technique of a coercive 
order, which, despite the vast differences between the law of ancient Baby- 
lon and that of the United States of today, between the law of the Ashan- 
tis in West Africa and that of the Swiss in Europe, is yet essentially the 
same for all these peoples differing so in time, in place, and in culture: 
the social technique which consists in bringing about the desired social 
conduct of men through threat of a measure of coercion which is to be 
applied in case of contrary conduct. 

While recognizing law as the specific social technique of the coercive 
order, we can contrast it sharply with other social orders which pursue in 
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part the same purposes as the law, but by quite different means. And 
law is a means, a specific social means, not an end. Law, morality, and 
religion—all three forbid murder. But the law does this by providing that 
if a man commits murder, then another man, designated by the legal 
order, shall apply against the murderer a certain measure of coercion, 
prescribed by the legal order. Morality limits itself to requiring: thou 
shalt not kill. And if a murderer is morally ostracized by his fellow-men— 
and many an individual refrains from murder not so much because he 
wants to avoid the punishment of the law, as to avoid the moral disap- 
probation of his fellow-men —the great distinction still remains, that the 
reaction of the law consists in a measure of coercion enacted by the order, 
and socially organized, whereas the moral reaction against immoral con- 
duct is neither provided by the moral order, nor, if provided, socially or- 
ganized. In this respect religious norms are nearer to legal norms than 
moral norms are. For religious norms threaten the murderer with punish- 
ment by a superhuman authority. But the sanctions which the religious 
norms lay down have a transcendental character; they are not socially 
organized sanctions, even though provided by the religious order. They 
are probably more effective than the legal sanctions. Their efficacy, how- 
ever, presupposes belief in the existence and power of a superhuman au- 
thority. It is not the effectiveness of the sanctions that is here in ques- 
tion, however, but only whether and how they are provided by the social 
order. The socially organized sanction is an act of coercion which a per- 
son determined by the order directs, in a manner determined by the order, 
against the person responsible for conduct contrary to the order. The 
sanction is the reaction of the order, or, what amounts to the same thing, 
the reaction of the community constituted by the order, to evildoers. 
The individual who carries out the sanction acts as an agent of the social 
community. The legal sanction is thus interpreted as an act of the legal 
community; the transcendental sanction—the sickness or death of the 
sinner—is an act of the superhuman authority of the deceased ancestors, 
of God. 

Among the paradoxes of the social technique here characterized as a 
coercive order is the fact that its specific instrument, the coercive act, is 
of exactly the same sort as the act which it seeks to prevent in the rela- 
tions of individuals; that the sanction against socially injurious behavior 
is itself such behavior. For that which is to be accomplished by the threat 
of forcible deprivation of life, health, freedom, or property is precisely 
that men in their mutual conduct shall refrain from forcibly depriving one 
another of life, health, freedom, or property. Force is employed to pre- 
vent the employment of force. 
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This contradiction is only apparent, however. The law is, to be sure, 
an ordering for the promotion of peace, in that it forbids the use of force 
in relations among the members of the community. Yet it does not ab- 
solutely preclude the use of force. Law and force must not be understood 
as absolutely at variance with each other. Law is an organization of force. 
For the law attaches certain conditions to the use of force in relations 
among men, authorizing the employment of force only by certain indi- 
viduals and only under certain circumstances. The law allows conduct 
which, under all other circumstances, is to be considered as “forbidden.” 
To be forbidden means to be the very condition for such a coercive act 
as a sanction. The individual who, authorized by the legal order, applies 
the coercive measure (the sanction), acts as an organ of this order, or 
of the community constituted thereby. And hence one may say that law 
makes the use of force a monopoly of the community. And precisely by 
so doing, law pacifies the community. 

Peace is a condition in which there is no use of force. In this sense of 
the word, law provides only relative, not absolute peace, in that it de- 
prives the single individual of the right to employ force but reserves it 
for the community. The peace of the law is not a condition of absolute 
absence of force, a state of anarchy; it is a condition of monopoly of force, 
a force monopoly of the community. 

A community, in the long run, is possible only if each individual re- 
spects certain interests—life, health, freedom, and property of everyone 
else—that is to say, if each refrains from forcibly interfering in these 
spheres of interest of the other. The social technique that we call “law” 
consists in inducing the individual, by a specific means, to refrain from for- 
cible interference in the spheres of interests of others: in case of such inter- 
ference, the legal community itself reacts with a like interference in the 
spheres of interests of the individual responsible for the previous interfer- 
ence. Forcible interference in the spheres of interests of another, the meas- 
ure of coercion, functions as delict and also as sanction. Law is an order 
according to which the use of force is forbidden only as a delict, that is, as 
a condition, but is allowed as a sanction, that is, as a consequence. 

Inasmuch as forcible interference in the spheres of interest of the indi- 
vidual is permitted only as a reaction of the community against prohibited 
conduct of that individual, inasmuch as forcible interference in the spheres 
of interest of the individual is made a monopoly of the community, def- 
inite spheres of interest of the individual are protected. As long as there 
exists no monopoly of the community in forcible interference in the 
spheres of interest of the individual, that is to say, as long as the social 
order does not stipulate that forcible interference in the spheres of interest 
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of the individual may only be resorted to under very definite conditions— 
namely, as a reaction against socially harmful interference in the spheres 
of interest of the individuals, and then only by stipulated individuals— 
so long are there no spheres of interest of the individual protected by the 
social order. In other words, there is no state of law, which, in the sense 
developed here, is essentially a state of peace. 


Ill. THE IDEA OF A COMMUNITY WITHOUT FORCE (NATURAL LAW) 

The result of our investigation thus far is that the specific social tech- 
nique that we call “law” consists in the establishment of a coercive order 
by means of which a community monopoly is constituted for applying 
the measures of coercion decreed by the order. Now the question arises 
whether this social technique, the law as a social technique, is unavoid- 
able. Perhaps it is only the peculiar content of a social order which makes 
it necessary to establish this order as a coercive order. Perhaps it is pos- 
sible to give the social order such a content, to prescribe such conduct for 
the individuals that it will no longer be necessary to prescribe coercive 
measures as sanctions in case of contrary conduct, because the individuals 
would have no inducement to such contrary behavior. Perhaps there is a 
social order which would make possible a substitution of direct motiva- 
tion, of voluntary obedience, for the specific technique of the law. The 
question of the necessity of the law is identical with the question of the 
necessity of the State. For the State is a coercive order, is a legal order, 
a relatively centralized, relatively sovereign, legal order, or, what amounts 
to the same thing, a community constituted by such a legal order. If the 
State is defined as a political organization, that is only to say that it is a 
coercive order. The specifically “political” element consists in nothing 
but the element of coercion. 

History presents no social condition in which large communities have 
been constituted other than by coercive orders. Even the social commu- 
nity of the most primitive of primitives rests on a religious coercive order, 
gradually becoming secularized. It isa legal community. The only reason 
we do not call it a State is because the necessary degree of centralization 
is still lacking. History confirms the saying: ubi societas, ibi jus.* Yet 
man has never been satisfied with this historic fact. He has always desired 
a condition in which force—even used as sanction—would no longer be 
exercised by man against man, and therefore there have always been opti- 
mists who deem such a condition possible, and political dreamers who 
believe in a development leading to a “‘free’’ society, that is, a society free 
from all coercion, one in which there will no longer be-any law, or, what 
amounts to the same thing, any State. 

* “Wherever there is society, there is law.” 
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This is the doctrine of theoretical anarchism. This is, fundamentally, 
the doctrine of so-called natural law, which is distinguishable from posi- 
tive law by the circumstance that it requires no sanction to be efficacious“ 
and therefore has ceased to be “‘law,”’ law in the sense that we call the his- 
torical orders to be found in social reality, law. He who believes in the 
existence of a natural law believes in the existence of a social order, the 
binding character of which results directly from its content. For this order 
regulates human behavior in a way that corresponds to the nature of men 
and to the nature of their relationships and is, therefore, a way satisfactory 
to all the individuals whose conduct is regulated. For this very reason no 
measures of coercion are required as sanctions for the case of behavior not 
corresponding to the natural order. For such a possibility is excluded. 
The natural order is just, that is, it makes all men happy. There is no 
need to compel people to their own happiness. Hence one needs no State, 
or, what amounts to the same thing, no positive law. The efficacy of the 
natural order rests on voluntary obedience. The idea of natural law, in 
the last analysis, is the anarchistic idea of the Golden Age that Ovid por- 
trays in his classic verses: 

Aurea prima sata est aetas, quae vindice nullo, 
sponte sua, sine lege fidem rectumque colebat. 
poena metusque aberant, nec verba minantia fixo 
aere legebantur, nec supplex turba timebat 
iudicis ora sui, sed erant sine iudice tuti? 

For social pessimism, the Golden Age is the eternally lost paradise of the 
past. Social optimism places it in the future. It is in either case an illu- 
sion, the product of wishful thinking. 

If it were really possible for the human mind to fix upon the content of 
a social order that could reckon on the voluntary obedience of all its sub- 
jects, because it corresponded to the nature of man and his mutual rela- 
tions, because it required of men only what men themselves wished—an 
order that would make everyone happy and that was therefore a just or- 
der, it would be hard to understand why such an order had not yet been 
realized. For ever since mankind has thought at all, the most illustrious 
minds have striven to think up such an order, to answer the question of 
justice. Yet this question is as far from being answered today as it ever 
was. Of none of the numerous attempts to solve the problem of social 
technique can it be said that it is anywhere nearly as satisfactory, that is, 

? Ovid, Metam., i, 89-93. “‘Golden was that first age, which, with no one to compel, with- 
out a law, of its own will, kept faith and did the right. There was no fear of punishment, no 
threatening words were to be read on brazen tablets; no suppliant throng gazed fearfully upon 


its judge’s face; but without judges lived secure.” (Translation by Miller, Loeb Classical 
Library ed. 1916.) 
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that it has come as near general satisfaction, as the solution of any one of 
the innumerable problems of the technique of natural science. This in it- 
self proves that the much-sought-after natural or just order, if it is discov- 
erable at all, cannot by any means be so constituted that everyone will 
immediately recognize it as just, and therefore be ready to obey it. On 
the basis of our knowledge of human nature it must be considered very 
unlikely that any social order, even one which, in the opinion of its cre- 
ators, assures to individuals every desired advantage, runs no risk of being 
violated, and hence need take no precautions to prevent such violations 
against the will of actual or potential violators, that is, by measures of 
coercion. It would have to be an order that permitted everyone to do or 
refrain from doing whatever he wanted. But such an order is in reality 
the suspension of all social order; it is the reestablishment of a state of 
nature, which means a state of anarchy. 

And this is perhaps the deepest meaning of the idea of a law of nature, 
of a natural social order: the negation of society, back to nature. This 
idea proceeds from the notion that man is “by nature’ good. It ignores 
the innate urge to aggression in men. It ignores the fact that the happi- 
ness of one man is often incompatible with the happiness of another, and 
that therefore a natural just order that guarantees happiness to all, and 
so does not have to react against disturbances with measures of coercion, 
is not compatible with the “‘nature” of men as far as our knowledge of it 
goes. The “nature” of natural law is not the nature of our scientific ex- 
perience, it is a moral postulate. To count on a human nature different 
from that known to us is Utopia. This is not to say that human nature is 
unchangeable, but only that we cannot foresee how it will change under 
changing circumstances. 

The Utopian character of the idea of a social condition not regulated 
by any coercive order—a society of the future without law or State—ap- 
pears clearly in the doctrine which has, up to now, most successfully repre- 
sented this idea politically—the doctrine of Marxian Socialism.’ This doc- 
trine explains the necessity of the State and of what it terms “bourgeois” 
law, by the fact that society is divided into classes—one possessing and 
the other, without possessions, exploited by the first. According to it the 
only function of the coercive apparatus represented by the State and its 
law is to maintain this condition. As soon as the conflict of classes ceases 
by the abolition of private property and the socialization of the means of 
production, as well as by planned control of the processes of production, 
and a classless society has been attained, the apparatus.of coercion will 
become superfluous. In such a social condition, the State “dies”; with it, 

+ Compare with the following discussion: Kelsen, Sozilismus und Staat (ad ed. 1923). 
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law disappears. ‘The government of persons is replaced by the adminis- 
tration of things, and by the conduct of the processes of production.’’ 
The establishment of this condition marks “the rise of mankind from 
the realm of necessity to the realm of freedom.’ On the road to this 
anarchical society, the dictatorship of the proletariat, the proletarian 
class State, such as exists today in the Union of Socialist Soviet Re- 
publics, is only a necessary transition. The political theory of Marxian 
Socialism is pure anarchism. It is distinguishable from the doctrine di- 
rectly called “anarchism,” as for instance that of Bakunin, not by its aim. 
The aim is in the one case as in the other, a community constituted with- 
out coercion, resting on voluntary obedience of the individiduals, a class- 
less and therefore stateless community. The so-called “anarchists” be- 
lieve that one can do away with the State at once, whereas Marxists teach 
that, after the place of the capitalist State has been taken by that of the 
socialist State, the so-called dictatorship of the proletariat, the State will 
gradually disappear of itself. 

He who thinks that such a stateless society is possible is closing his eyes 
to the fact that an economic organization such as that which socialism 
is aiming for, must necessarily have an authoritative character. A planned 
economy of such immense scope—embracing if possible the whole earth— 
can only be managed by a gigantic hierarchically organized administra- 
tive body, within which each individual, as an organ of the community, 
will have a definite function to perform, precisely regulated by a norma- 
tive order. Upon the conscientious observance of these norms depends 
the productivity of the whole system, and it is just the higher degree of 
productivity which is to give the planned economy, according to its ad- 
herents, the advantage over capitalistic production. If one calls the latter 
“anarchy” of production, it is because one contrasts it with the socialistic 
economy which is the opposite of anarchy.’ The norms of the socialistic 
ordering of the economic life can appear only in the form of commands di- 
rected by individuals to individuals, a “government over individuals.” 
Never can “direction of the processes of production’’ take the place of 
“government over individuals,” as the Marxian theory formulates it. For 
the processes of production are aggregates of human transactions that pro- 
ceed according to the scheme of commanding and obeying. A social order 
that completely regulates the system of economic production and the dis- 
tribution of the products and is executed by organs of the community 
must of necessity extend its competence to fields other than economic. 

‘Engels, Socialism, Utopian and Scientific 75-77 (translation by Aveling, Kerr ed. 1908). 


5 There is a notorious contradiction between the economic and the political theory. of 
Masses Gestation. 
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Such a social order, more than any other, has a tendency to become a 
totalitarian order, which regulates all the cultural realms, and not least, 
the sexual relations of the individuals. Such an order, more than any 
other, will need ideological justification, and hence will not leave meta- 
physical-religious spheres untouched. It must necessarily limit the free- 
dom of the individual much more severely than any State ever has. For 
this reason alone such a State must count on disturbances on the part of 
its individuals no less than must the legal orders of bourgeois society. 

Let us leave out of consideration here the fact that laziness and stupid- 
ity will not quite disappear even in the socialistic community and must 
here be much more dangerous for the continuance of the order than ina 
capitalistic State. Let us assume that violations of the legal order of this 
latter State occur for the most part on economic grounds, and that in the 
socialistic State such grounds are completely lacking. Still one must as- 
sume that here other causes for behavior not corresponding to the order 
will play so much the greater role. If it is not the incompletely satisfied 
economic needs of the individual that may lead to a disturbance of the 
order, it must be other needs—needs arising from his desire for prestige, 
his libido, and last but not least, from his religious emotions. There 
may be a difference of opinion about the justification for such needs and 
the permissible extent of their satisfaction, but their existence cannot be 
denied. And furthermore one cannot deny that these needs must make 
themselves felt the more strongly, the more the economic needs are satis- 
fied, and that no solution of the problems arising in this connection is to 
be expected from the idea of economic socialism. Desire for prestige, 
libido, and religious emotion are no less revolutionary factors than are 
hunger and thirst. Only a view that identifies society with economy can 
fail to see the great dangers that threaten a social order from this direc- 
tion. 

If one must admit that a socialistic order cannot count in all directions 
upon the voluntary obedience of its subjects, that it, as well as the order 
of a bourgeois society, must reckon with conduct of individuals not in 
conformity with the order, then one must also admit that even this order 
cannot refrain from proceeding against these individuals with measures 
of coercion, i.e., with measures which, if necessary, must be applied against 
the will of the individuals acting in a socially harmful manner. 

In a socialistic community, prophylactic measures to prevent crimes 
may be made use of to a greater extent than is possible in the legal com- 
munity of the capitalistic State. On the basis of our knowledge of such 
methods in the past, however, we cannot expect that preventive measures 
can be so effective as to render repressive measures wholly superfluous. 
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As long as we remain in the domain of experience, we must assume that 
even a socialistic order must be a coercive order, and that the State will 
not die off, but that its order will acquire a different content. Even Social- 
ism cannot get along without the social technique called law. Even in a 
socialistic society it is true that ubi societas, ibi jus. 


THE EVOLUTION OF LEGAL TECHNIQUE 


I. DIFFERENTIATION OF THE DYNAMIC RELATION BETWEEN 
CREATION AND APPLICATION OF LAW 

If coercion is an essential element of law in the sense presented here, 
then every legal order, regarded from a technical point of view, must be 
presented as a complex of norms in which coercive measures are decreed 
as sanctions. All other facts to which the legal order applies come into 
consideration only as conditions of the sanction. The specific technique of 
the law—the technique of indirect motivation—consists in the very fact 
that it attaches to certain conditions certain coercive measures as conse- 
quences. Morality, whose technique is direct motivation, says, thou shalt 
not steal. The law says, if one steals, he shall be punished. The moral 
norm regulates the behavior of one individual; the legal norm, always that 
of at least two individuals, he whose behavior furnishes the condition of 
the sanction (the subject) and he whose duty it is to apply the sanction 
(the organ). The decisive, though not the only, condition of the sanction 
is that conduct of the subject which, according to the intent of the legal 
order, should be avoided, the delict. The legal order, by attaching a sanc- 
tion to this conduct and thus characterizing it as delict, seeks to induce 
the opposite conduct, that which will not invoke the sanction. To say that 
one has a legal duty to behave in a certain way means that he is threat- 
ened with a sanction in case of contrary behavior, that is, in case of a 
delict. The relation established by the legal norm between delict and sanc- 
tion is the fundamental relation of the law, insofar as this is regarded in 
a state of rest. It is the fundamental relation of the statics of the law. 

If we now look at the law in its specific movement, that is, if we regard 
the process of the creation of the law, we observe the fact, of especial 
significance for the technique of the law, that it regulates its own creation. 
A norm counts as a legal norm, belongs to a certain legal order only if it 
has come into being in a certain way, and that, a way stipulated by a 
norm of the very order. This is the essence of positive law. 

There are two methods of creating law: custom, that is, the repeated 
similar conduct of the subject, and legislation in the broadest sense of the 
word, that is, the conscious act of a special organ set up for the purpose of 
creating law. All law is—according to the provisions of the legal order— 
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law created by custom or by legislation (in the broadest sense). In this 
it is distinguishable from natural law, which need not be created by the 
act of man, since it issues directly from the nature of men or the nature 
of the relations of men, and as such need only be recognized by man, not 
created by an act of will. 

Positive law not only has to be created, it must be applied. In the pro- 
gression from creation of the law to its application lie the typical dy- 
namics of the law. It is also characteristic of the technique of the law 
that these dynamics unfold in at least two stages. The law is first created 
as a general norm. The application of the general norm to a concrete case 
consists in the determination whether the condition established by the 
norm in an abstract manner is present, so that a concrete sanction, de- 
termined by the norm only in an abstract fashion, can be decreed or ap- 
plied in this concrete case. If the application of the concrete sanction is 
preceded by the decreeing of this sanction, then there are three stages of 
the dynamic legal process: the creation of the general norm, the creation 
of the individual norm decreeing the sanction, and the execution of the 
individual norm. The process of the creation of the general norm may, 
however, itself be split up into several stages. An example is the relation- 
ship between a constitution and the statutes enacted by the lawmaking 
body on the basis of that constitution. On the basis of these statutes ordi- 
nances or regulations are emitted by the executive organs. These ordi- 
nances or regulations are then applied to the concrete case by the judicial 
or administrative organs. Every legal order forms a hierarchy of general 
and individual norms, the lowest step of which is the execution of a con- 
crete measure. 

The direction of the technical development is that of increasing differ- 
entiation among the steps of these legal dynamics. The dynamics of the 
primitive legal order has only two stages: the development of the general 
norm through custom, and its application by the subject whose interests, 
protected by this norm, have been violated. This subject is authorized 
by the legal order to react against the violator of the law with the sanc- 
tion provided by the law. Primitive law is characterized by the technique 
of self-help. Blood revenge is a typical example: the subject himself, 
whose interests have been violated, and not a special organ, must deter- 
mine whether or not a delict has been committed. The subject himself 
must fulfil the sanction without its being decreed by an individual norm, 
which an organ different from the injured subject must enact and execute. 
The primitive law of self-help is characterized by the fact that the general 
norm is applied directly to the concrete instance without being individual- 
ized by an individual norm. Only after courts have developed does an 





THE LAW AS A SPECIFIC SOCIAL TECHNIQUE 89 


individual norm insert itself between the general norm and its applica- 
tion to a concrete case, the execution of the sanction. This individual 
norm is the decree of the sanction by court decision. On the other hand, 
the process of creation of the general norms also changes in the course of 
development, so that the dynamic legal process finally is spent in a com- 
plicated series of numerous stages. 
II. DIFFERENTIATION OF THE STATIC RELATION 
BETWEEN DELICT AND SANCTION 

a) Differentiation of the sanction: criminal law and civil law—Not only 
the dynamic relation between the creation of law and its application, but 
also the static relation between delict and sanction is subject to a typical 
change. Originally there was only one sort of coercive measure—punish- 
ment, in the narrower sense of the word; punishment involving life, limb, 
freedom, or property. The oldest law was only penal law. Later a differ- 
entiation in the sanction came about, in that, in addition to punishment, 
there appeared civil execution, the coercive deprivation of property with 
the purpose of compensating for illegally caused damage. That is to say 
that civil law developed along side of penal law. But the civil law, regu- 
lating the economic relations of individuals guarantees the behavior de- 
sired in this field in a manner not essentially different from that in which 
penal law does the same thing in its field, namely by establishing in the 
last analysis, sometimes indirectly, a measure of coercion for the case of 
contrary conduct—its own specific measure of coercion, civil execution. 
Penal law is distinguishable from civil law principally through the fact 
that its sanction has a different character. The difference lies not so much 
in the outward circumstance of the sanction. The sanction is in both in- 
stances a coercive measure, by which the individual in question is divested 
of possessions. Civil execution involves only property. But this is true 
also of fines. The difference between penal and civil sanction is rather 
that the purpose of the latter is to make reparation of the damage caused 
by the socially harmful conduct, whereas that of the former is retribution, 
or—according to the modern view—prevention. But this distinction is 
only relative. For one can hardly deny that the civil sanction also serves 
as a deterrent, even if only secondarily. 

The relative difference between criminal and civil sanction is expressed 
in the content of the legal order. This legal order contains specific provi- 
sions for the use of the property forcibly taken, In the case of civil 
sanction this property is to be turned over to the illegally wronged subject ; 
in the case of criminal sanction it falls to the legal community. 

A further difference is to be found in the procedure that leads to the 
two sanctions as it has actually developed in the different legal orders. 
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The judicial process whose aim is civil execution is initiated only upon 
demand of a specific subject interested in the execution; the judicial 
process whose aim is the application of punishment is initiated ex officio, 
or upon demand of an organ of the community. A civil process has the 
form of a dispute between two parties, the plaintiff and the defendant; a 
civil delict is the violation of a right. He who, by his suit, can set in mo- 
tion the procedure which leads to civil sanction, is the subject of a right. 

The according of such rights to the subject and the possibility of pur- 
suing them in a contentious procedure characterize the technique of a legal 
order that regulates economic life according to the principle of private 
property. The available economic goods are at the exclusive disposition 
of private individuals, and this enjoyment of private property is achieved, 
essentially, by free contract among the individuals. The “‘right’’ which 
the subject has to a thing consists in the power accorded the subject by 
the legal order to prevent any other subject from interfering with his en- 
joyment thereof. The specific method of preventing such interference is 
the possibility accorded by the legal order of setting in motion the coercive 
process against anyone who disturbs or interferes with the object in that 
enjoyment. 

This power of the subject is a political power, a public function par 
excellence. But in this system it is ideologically called a specific sphere of 
“private” interest; the norms granting this power are called “private” 
law; the power itself, a “private” right. A consequence of this technique 
of “private” right is that the process by which the general legal norm is 
applied to the concrete case, the civil sanction decreed and executed 
against the delinquent, has the character of a contentious procedure. 
Only in imitation of the civil procedure does the penal procedure in which 
the criminal sanction is decreed and applied still have the outward char- 
acter of a dispute, although here no subjective rights usually exist any 
longer. When, instead of the subject whose interests have been injured 
by the criminal delict, an organ of the community appears as plaintiff, 
one can speak only in a very figurative sense of a “right” of the commu- 
nity to cessation of the delict. But even aside from the fact that the appli- 
cation of the legal norm in both civil and criminal law takes place in the 
form of a contentious procedure, the social technique is in both cases es- 
sentially the same: reaction against the delict in the form of an act of 
coercion as a sanction. 

b) Differentiation of the sanction: collective responsibility and individual 
responsibility —The delict is a condition of the sanction. It has been dem- 
onstrated that one is legally obligated to certain behavior when contrary 
behavior is threatened with a sanction. The specific sanction of the law 
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is an act of coercion—depriving one forcibly of life, health, freedom, or 
property. Against whom is this sanction directed; whose life, health, free- 
dom, or property is to be forcibly taken away? In accordance with the 
answer to this question, the technically primitive legal order is distin- 
guished from the technically developed legal order. It corresponds to a 
more refined sense of justice for the sanction to be directed only against 
those whose behavior constitutes the legal duty, and whose undutiful be- 
havior, therefore, constitutes the delict as the condition of the sanction. 
If a legal order forbids murder, that is to say, if it provides a punishment 
for committing murder, then the punishment is to be directed against the 
murderer and only the murderer; in other words, against the individual, 
who, under obligation to abstain from murdering, has, in violation of this 
duty, committed murder. If we call the individual against whom the 
sanction is directed the one who is responsible for the delict, then the re- 
quirement of the more refined legal technique runs as follows: only he who 
commits the delict, only the delinquent, is to be responsible for the delict. 
This is the principle of individual responsibility. 

Primitive legal orders, however, do not meet this requirement. It is not 
contrary to a primitive sense of justice for the sanction to be directed not 
only against the murderer himself, but against his relatives as well, against 
all those belonging to his family or his tribe, in other words, against the 
members of the circumscribed group to which he belongs. Not only he 
who actually committed the delict is responsible, but others as well. Even 
in the Bible it is taken as a matter of course that for the sins of the father, 
the children and the children’s children shall be punished.’ The circle of 
those responsible is defined by the fact that they belong to a definite social 
group, to the same legal community. This is the principle of collective 
responsibility. 

This principle may hark back to the fact that according to primitive 
conception a very close bond exists between an individual and the other 
members of his group. Primitive man identifies the individual with his 
group, with all the other members of it. Primitive man does not regard 
himself as a self-sufficient individual, different from and independent of 
his group, but rather as an integral element of it. For him it is a matter of 
course that each member of the group is responsible for every other mem- 
ber. Just as a heroic deed of one member of the group calls forth satisfac- 
tion and pride from all the others, so it is also deemed just that a delict of 
one member of the group should be avenged on all its members. Collective 
responsibility is a typical element of the state of justice in which the prin- 
ciple of self-help still subsists. Blood revenge, that typical form of self- 

6 Exodus 20: 5. 
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help, is by no means directed against only the individual who has com- 
mitted the deed to be avenged, but against his whole family. It is the 
reaction of one group against another group. 

The technical development of the law is characterized by the progress 
from collective towards individual responsibility. 

c) Differentiation of the delict: absolute liability and culpability—Very 
closely connected with the difference between individual and collective re- 
sponsibility is another distinction, which also concerns the solution of the 
problem of responsibility. To be responsible for a socially harmful or so- 
cially useful result, it does not suffice, according to modern, ethical views, 
for the result actually to have been brought about by one’s own conduct. 
The result must have been brought about in a definite manner. If an indi- 
vidual is to be made responsible for a result brought about by him, he must 
have intended this result; if it is a question of socially harmful conduct, 
he must have conducted himself at least negligently. 

If the delict consists of certain behavior of the individual involving a 
socially harmful result, then there must exist between the conduct and 
its result a specific mental connection that one calls intent or negligence. 
In order for given behavior to operate as a condition of the sanction, as 
a delict, it must have this particular mental quality; certain mental ele- 
ments must be present that one calls “culpa.’’ For example, someone is 
felling a tree; the falling tree kills a man. If the man felling the tree is 
made responsible for the death of the person without regard to whether 
he acted with intent, or with negligence, then it is a case of absolute lia- 
bility. If, however, the feller of the tree is punished only if he intended 
by his actions to bring about the death of the man, or if he negligently 
failed to give warning of the existing danger, then it is a case of culpabil- 
ity. This principle is unknown to primitive legal orders; there the princi- 
ple of so-called absolute liability prevails. Whoever brings about, no mat- 
ter how, a result designated by the legal order as socially injurious is pun- 
ishable. Where the principle of collective responsibility exists, absolute 
liability is almost unavoidable, for there the sanction is directed to include 
individuals who have not themselves brought about the result but who 
merely belong to the same social community as the perpetrator, the indi- 
vidual who did bring about the result by his behavior. If the principle of 
collective responsibility is supplanted by that of individual responsibility, 
the way is also made free for the substitution of the principle of culpabil- 
ity for that of absolute liability. 

The technical development of the law is characterized by progress not 
only from collective to individual responsibility, but also from absolute 
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liability to culpability. But it should be noted that this is only the formu- 
lation of a general rule which exhibits important exceptions. Even in mod- 
ern legal orders the principle of collective responsibility and that of ab- 
solute liability have by no means been given up. Thus the first principle 
is exhibited in the law of so-called juristic persons; the second, in many 
spheres of civil law. The form of culpability called “‘negligence’’ is not 
far removed from absolute liability. Especially in international law, both 
principles are still to be regarded as controlling. 


Il. CENTRALIZATION 


Of the greatest importance for the technical development of the law 
is the process of centralization. Primitive law is in a condition of complete 
decentralization. It knows as yet no organ functioning according to the 
principle of the division of labor. All the functions of creation as well as 
application of the legal norms are performed by all the subjects. Only 
gradually do special organs develop for the different functions. In the 
field of law the same process takes place as in that of economic produc- 
tion. Here, too, it is a process of centralization. 

In the field of law this process is characterized by the surprising fact 
that the centralization of the law-applying function precedes the centrali- 
zation of the law-creating function. Long before special legislative organs 
come into existence, courts are established to apply the law to concrete 
cases. The law, thus applied, is customary law, law created by a specific 
method. The peculiarity of this method is that the general legal norms 
are created by collaboration of all the individuals subject to the legal 
order. It is a totally decentralized means of creating law. During thou- 
sands upon thousands of years it was the only way of creating general 
legal norms. The application of the law, however, long ago became the 
exclusive function of special organs, was long since centralized. No longer 
is each individual authorized to decide whether or not his rights have 
been violated, whether or not he will react by a sanction against another 
individual, responsible for the violation of law. Such decisions have for 
long been entrusted to a judge, a special organ different from and inde- 
pendent of the parties in conflict. The general norms, however, in accord- 
ance with which the judge decides such conflicts, are not always created 
by a central organ; they still have the character of customary law. Cus- 
tomary law forms an important part of the legal order even in technically 
highly developed legal communities. 

The procedure of applying general legal norms to concrete cases in- 
volves—as we have seen—three distinct phases: first, the conditioning 
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facts must be established, especially the delict, the concrete violation of 
law; second, the sanction provided by the general legal norm must be 
ordered to be applied to the concrete case; and third, this sanction must 
be executed against the individual responsible for the delict. The three 
stages of this procedure do not necessarily become centralized at the same 
time. Historically, the centralization of the first two stages has probably 
preceded the centralization of the third stage. It was probably first only 
the establishment of the fact of a concrete violation of the law that was 
given over to an objective authority, a court. 

This step is of the greatest importance. For upon the decision of the 
question whether or not in a concrete case a delict has been committed 
depends the possibility of applying to a concrete case the general norm 
that attaches a sanction to this delict. If a legal order attaches to a cer- 
tain fact as condition a certain consequence, then it must determine in 
what manner, and especially by whom, the existence of the conditioning 
fact is to be established in order that the consequence provided for may 
be attached to it. It is a fundamental, though often overlooked, principle 
of legal technique that in the province of law there are no absolute, di- 
rectly evident facts, no facts “in themselves,” but only facts established 
by the competent authority in a procedure prescribed by the legal order. 
It is not theft as a fact in itself to which the legal order attaches a certain 
punishment. Only a layman formulates the rule of law in that way. The 
jurist knows that the legal order attaches a certain punishment only toa 
theft established by the competent authority following a prescribed pro- 
cedure. To say that A has committed a theft can only express a subjec- 
tive opinion. In the province of law only the authentic opinion, that is, 
the opinion of the authority instituted by the legal order to establish the 
fact, is decisive. Any other opinion as to the existence of a fact as deter- 
mined by the legal order is irrelevant from a juristic point of view. 

If the legal order establishes no special organs for determining the con- 
ditioning facts, especially the delict, then it is the interested parties them- 
selves that are called upon by the legal order to establish the existence of 
these facts in the concrete case. Such is the condition of a primitive de- 
centralized legal order. If under such circumstances one subject claims 
to have been injured by the behavior of another subject and the latter 
denies it, the essential issue remains undetermined. It can be determined 
in the sense of a primitive decentralized legal order only by agreement of 
the parties to the dispute. It is obvious that such agreement can but very 
seldom be reached. If a subject proceeds without such agreement to an 
act of coercion against another subject, it is uncertain whether his act 
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constitutes a sanction or a delict in the sense of the legal order, that is, 
whether in this case the legal order was being applied or violated. Hence, 
for the technical development of the law, no other step was of such impor- 
tance as the establishment of courts for the determination of the question 
whether or not in a concrete case a delict was involved. Only by the cen- 
tralization of this phase of the application of the law was application of 
the law in all cases possible. 

The centralization of the other two phases of the application of the law 
(the decreeing and the executing of the sanction) is of lesser importance. 
It seems to be the last step. With it the legal status of self-help by blood 
revenge is supplanted. In its place appears execution of the sanction by a 
special organ of the community. 

It seems, however, that the state of self-help was only gradually elimi- 
nated. In the early days, the courts were hardly more than tribunals of 
arbitration. They had to decide whether or not the delict had actually 
been committed, as claimed by one party, and whether or not that party 
was authorized to execute a sanction against the other, if the conflict 
could not be settled by peaceful agreement between them. To bring about 
such a peaceful agreement, enabling the vendetta to be replaced by wer- 
gild, was probably the first task of the tribunal. Only at a later stage does 
it become possible completely to abolish the procedure of self-help, ac- 
cording to which the sanction is executed by the individuals whose inter- 
ests have been violated by the delict. The execution of the sanction by a 
central organ of the legal community, authorized to punish the guilty indi- 
vidual, presupposes a concentration of the means of power and the ex- 
istence of a central organ with all these means of power at its disposal. 
To centralize the execution of the sanctions provided by the legal order 
the legal community needs not only courts but also a powerful adminis- 
tration. 

A legal community which has an administration and courts is a State. 
The State, as we have pointed out, is a centralized legal order, or—what 
amounts to the same—a community constituted by a centralized legal 
order. From a technical point of view it is very characteristic that a legis- 
lative organ is not an essential requisite of a State. It is the centralization 
of the judicial and administrative, not the lawmaking function, which 
makes a primitive community a State. The jurisdiction of State courts 
is older than State legislation. 

Although the court preceded the legislative organ, it was not the first 
central organ. The first central organ was probably the chieftain, in his 
position as military leader of his group in war against another group. 
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Just as the first socially organized sanction, blood revenge, appears in the 
relation of one group to another, so also centralization was first applied 
to inter-tribal relations. In the beginning, however, the position of the 
chieftain was of no importance so far as the formation of intra-tribal law 
was concerned. As soon as his position becomes a permanent institution 
and is concerned with intra-tribal legal matters, the chief appears as 
judge, not as legislator. 

Apart from war and the other relations with foreign States, which are 
regulated by international law, in the beginning of the development the 
judicial and legislative functions stand in the foreground, the administra- 
tive function in the background. In recent times this relationship has 
changed in favor of the administrative function. The State, from a judi- 
cial State, has become an administrative State. This is so, chiefly in the 
sense that it is no longer only the courts that are called upon to apply 
the laws but, to an increasing extent, the administrative authorities as 
well; that side by side with civil and penal laws administrative laws ap- 
pear in increasing numbers. The latter can achieve the aims of the ad- 
ministration by seeking to bring about by threat of a sanction conduct of 
the citizen considered desirable by the administration. For example, by 
a law the citizens are obliged to lay out a public road or to build a school, 
install instructors, and have their children taught. If they fail to do this, 
they are punished by special administrative authorities. In such a case 
the technique of the national administration is the same as that of the 
national judiciary. This is the type of indirect administration. The type 
of direct administration of the State is presented by the case where the 
public road is laid out not by private persons but by public organs, where 
the school is built not by private persons but by public organs, and instruc- 
tion furnished not by private persons but by public organs. This activity, 
termed direct administration, is quite different from the judicial. It ap- 
pears not among the duties of private subjects, but among the duties of 
public organs. They are individuals who are characterized in a specific 
way determined by the legal order. Since the purpose of the administra- 
tion, even in the case of direct administration, is achieved by individuals 
being legally obligated to this activity, that is to say that the reaction to 
contrary conduct is a measure of coercion, even direct administration re- 
mains within the framework of the specific technique of the law— indirect 
motivation. 

The development of the State is clearly proceeding in the direction of 
an accelerated increase in direct administration. The legal technique of 
direct administration is the technique of the socjalistic State in distinction 
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to that of the liberal-capitalistic State, which, insofar as it develops ad- 
ministrative activity, prefers the technique of indirect administration. 
The path from indirect to direct administration of the State is also the 
path of increasing centralization. 

The distinction between centralization and decentralization is, finally, 
also decisive for the relations among States. International law is a radi- 
cally decentralized legal order. Its technique reveals all the typical char- 
acteristics of a primitive law; the creation by custom of the norms valid 
for the whole realm of the legal community; no special organs for the 
application of the general legal norms to the concrete case, but, instead, 
self-help on the part of the subject whose rights have been injured; collec- 
tive responsibility, absolute liability. A particular peculiarity of the tech- 
nique of international law is that its subjects are juristic persons—States. 
A juristic person is the personification of a legal order, in whole or in part. 
To say that a legal order obligates and authorizes a juristic person is not 
to say that it does not obligate and authorize individuals. It means only 
that the legal order obligates them not directly but indirectly, through the 
medium of another legal order, the one whose personification is regarded 
as the subject of the obligating, authorizing legal order. To say that inter- 
national law obligates and authorizes States means that international law 
obligates and authorizes individuals in their capacity as organs of the 
States, individuals who are designated by a national legal order to be organs 
of this order or of the community constituted by it. That means that the 
norms of the international legal order are not complete norms; in order 
to be applied at all they must be supplemented by the norms of the na- 
tional legal orders. This supplementation consists in the designation of 
the individuals who, in their capacity as organs of the States, have to 
fulfil the international duties and to exercise the international rights of 
the States. This is the rule. As an exception there are also norms of inter- 
national law determining directly the individuals whose conduct forms 
the substance of the international duties and rights of the States. 

One may assume that the technical development of international law 
is progressing on the same path as that already taken by the development 
of the legal orders of the States. Very suggestive is the fact that in inter- 
national law the centralization has begun with the establishment of 
courts. Courts are the first relatively centralized organs of international 
law. To the extent that the direct obligating and authorizing of individ- 
uals and centralization increases in international law, the boundary be- 
tween national and international law tends to disappear, and the legal 
organization of mankind approaches the idea of a World-State. 
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Frreprico KEssLert 


HE moral and intellectual crisis of our time has not spared the 
science of law, jurisprudence. It is becoming increasingly 
fashionable among legal philosophers to comment on the short- 
comings of the still prevailing creed: legal positivism. An ungrateful gen- 
eration is beginning to forget its great achievements. The critics of legal 
positivism prophesy its doom because, as they claim, it does not furnish 
us with the moral and intellectual weapons which we need to keep our 
democratic institutions alive. Some of them see the only salvation in a 
return to natural law. 

To be sure, the shortcomings of an extreme legal positivism have often 
become painfully apparent, but we should equally be aware of the trouble 
some of the critics of positivism are inviting. A return to obscurantism of 
one sort or another is a real danger in a time like the present. 

An exhaustive reexamination of the theoretic bases of law is too large an 
order for a short paper. I therefore propose to discuss the topic in terms of 
the main philosophies of law which history has produced. The justifica- 
tion for such a procedure lies in the fact that the struggle for existence 
among the main philosophies of law has helped considerably to clarify 
its theoretic bases. 

The story of legal philosophy has often been told in terms of the eternal 
struggle between natural law and positivism. The believer in natural law, 
though admitting that his creed has sometimes been in eclipse, is never- 
theless convinced of its ultimate and complete triumph. The positivist 
is equally sure that final victory is his; natural law is nothing but meta- 
physics which will be abandoned gradually as we reach intellectual ma- 
turity. 

In terms of this description both natural law philosophy and positivism 
have fixed and definite meanings. The former is the belief in an eternal 
law which claims validity independent of its concretization in positive 
laws. The latter, on the other hand, regards law as the creation of the 
ruling power in society in an historical process. Law is only what the ruling 
power has commanded; and it is law by virtue of this very circumstance. 
_ * The substance of this paper was delivered as a lecture at a Fiftieth Anniversary Sym- 
posium of the University of Chicago, September 24, 1941. 

t Associate Professor of Law, University of Chicago. 
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This description of the contrast, though common, is a onesided over- 
simplification. It overplays the difference between the two ways of think- 
ing which are in a constant process of adaptation to changing climates of 
opinion; a process often concealed behind the use of the same formula 
which has altered its meaning. The antitheses which natural law has at- 
tempted to resolve have been different during the course of its history: In 
antiquity they were nature and statute, in the Middle Ages they were 
divine and human law, and in modern times they are common and in- 
dividual interest. Natural law theories have often been used to legitimize 
the established order, but not less frequently to support claims for political 
and social changes.’ Positivism similarly has gone through a process of 
change: Elements of empiricism, of normativism, and of realism have in 
turn predominated. Each way of thinking about law has deeply influ- 
enced the other. 

NATURAL LAW 


All philosophies of natural law—whether it is regarded as a part of 
theology or of ethics or as an independent discipline—have one basic be- 
lief in common: the belief in the existence of certain fundamental legal 
principles and institutions deeply grounded in the general plan of life 
and inherent in all ordered social existence. These principles laying down 


absolute standards of justice are open to man’s cognition. The great nat- 
ural law systems have expressed this belief in different formulae. Re- 
ligious (scholastic) natural law—the legal philosophy of the church— 
teaches that due to God’s providence man participates in divine reason 
and is thus able to distinguish between good and evil and to grasp the 
fundamental principles of natural law. Natural law is the participation of 
eternal law in the rational creature (Lex naturalis est participatio legis 
aeternae in rationali creatura).? Reason is the servant of divine providence. 
Rationalistic natural law maintains that nature has endowed man with 
the faculty of knowing and acting in accordance with the principles of 
natural law to enable him to gratify his impelling desire for social life— 
“not of any and every sort, but peaceful and organized according to the 
measure of his intelligence, with those who are of his kind.” The very na- 
ture of man is the mother of the law of nature. No one can deny its funda- 
mental principles “without doing violence to himself.’”’” They are in them- 
selves manifest and clear, “almost as evident as are those things which we 

* Max Weber, Rechtssoziologie, in 2 Wirtschaft und Gesellschaft 496 et seq., 3 Grundriss 


der Sozialoekonomik (2d ed. 1925); Neumann, Types of Natural Law, 8 Studies in Philosophy 
and Social Science 338 et seq. (1940). 


* Thomas Aquinas, Summa Theol. 1a, 2ae q. of, a. 2. 
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perceive by the natural senses.” Under this system reason implicitly has 
the function of governing man’s desires and of enabling him to forsake the 
satisfaction of individual desires for the good of society. Idealistic philoso- 
phy of natural law from Plato to Fries and Nelson anchors natural law in 
the idea of the Good (practical reason, the Rechtsidee) as the ultimate 
source of self-evident, necessary maxims of conduct. 

The natural law philosopher, if he does not live in the clouds, experi- 
ences the existence of positive laws (constitutions, statutes, and court de- 
cisions), and it is their existence which confronts him with the question of 
the relation between natural and positive law. 

The solutions of this problem have changed considerably in the course 
of the history of natural law philosophy. The early Greek philosophers of 
natural law had no difficulty in finding an answer on -the basis of their 
pantheistic philosophy. They assumed a unity of the whole legal uni- 
verse, regarding the legal system and institutions of the various states 
either as gifts of the gods or as a product of a divine world plan. The hap- 
py illusion could not last forever. Cool observation forced later genera- 
tions of Greek philosophers of natural law to differentiate between natural 
and positive law. Stoic philosophy, because of its belief in a well ordered 
Cosmos, attempted to revive the original idea of natural law. Still the 
Stoics had to admit that human laws and institutions are but imperfect 
and incomplete realizations of the law of Nature. The idea of a dual order 
has formed the basis of most natural law speculation ever since. 

But does not its acceptance practically amount to a betrayal of the 
great idea that the principles of natural law are universal and immutable? 
Does not natural law preserve its majesty only by being removed to the 
clouds while positive laws maintain their independence and are enforced 
and complied with even if they are unjust? If natural law is a body of self- 
evident truths, does not its existence dispose of the need for positive laws? 
In view of these difficulties the temptation to abandon the dualism of nat- 
ural and positive law was very great indeed. Some philosophers of natural 
law came pretty close to abandoning the dual system in favor of positive 
law by maintaining that positive law is needed for the concretization of 
the necessarily general principles of natural law. The temptation of 
abandoning the dualism in favor of natural law was equally great for those 
natural law philosophers who did not confine the codex of natural law to 
a few general principles but could not resist working out a whole system 
of minute natural law rules. Yet natural law philosophy on the whole was 
realistic enough not to forsake the theory of a dual order. 

3 Grotius, De Jure Pacis ac Belli, proleg. §§ 6, 7, 16, 30. 
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The constant awareness of this dualism already mirrored in the contrast 
between Plato’s Republic and Laws explains why natural law philosophy, 
despite its tendency to idealize, did not neglect the living law with its 
institutions and did respond to changing climates of opinion. The Tho- 
mistic-Aristotelian system of natural law of the Middle Ages incorporated 
feudalism with its political, social, and economic philosophy.‘ The nat- 
ural law system created by the Enlightenment reflected the decay of 
feudalism; it became the political theology of a boungrets society which 
had replaced the former order. 

The dualistic theory of law fitted in with the Christian dogma of the 
Fall of Man and was, therefore, made part of the Christian system of nat- 
ural law. Scholastic philosophy striving at a synthesis of our Greek 
heritage and Christian dogma elaborated the dual system of the Greeks 
into the Church’s grandiose scheme of a hierarchical structure of four legal 
orders: lex humana positiva, lex naturalis, lex divina, lex aeterna. Scholasti- 
cism culminated in Thomism, whose theory of the interrelationship be- 
tween lex naturalis and lex humana is a great advance on the doctrine of 
earlier Christian philosophers. Reaching a deeper understanding of the 
theocratic idea than ever before, emphasizing the principle of the common 
good, and reinterpreting natural law philosophy, Thomism succeeded in 
constructing a uniform social philosophy, an achievement which early 
Christian philosophers had been unable to accomplish because they re- 
garded the state and human laws merely as poena et remedium peccati. 
This reinterpretation of natural law led to a new conception of the law of 
nature, in which, in the words of Troeltsch, “the difference between the 
absolute Primitive State and the relative state of fallen human nature be- 
comes less important, and in which the more positive emphasis is laid on 
aspects of healing and progress towards a higher ideal, than on the nega- 
tive aspects of destruction and punishment.”s This transformation of 


41 Troeltsch, The Social Teaching of the Christian Churches 201 et seq., 280 et seq. (1931); 
Figgis, Studies in Political Thought from Gerson to Grotius 12 (1931). 


5 Troeltsch, op. cit. supra note 4, at 282, 283. ‘‘Whether the Fall had taken place or not, 
human beings would still have created social institutions, only this process would have been 
carried out in the spirit of love and voluntary submission and control, without the resistance 
of the senses to reason, and therefore without pain and without suffering. But, apart from the 
fact that their basic ideas would have been different, in reality the institutions which they 
created would still have appeared very similar to those which have actually come into being. 
The Law of Nature, therefore, is no longer identical with the Christian Law of Grace and the 
Golden Age of the Stoics; it is only the natural preparation for, and preparatory form of, the 
mystical community of grace, which is understood in the sense of the Aristotelian doctrine of 
evolution, as the working out of the impulse of reason in natural terms.” Consult Lottin, 
Le Droit Naturel chez Saint Thomas d’Aquin et ses Prédécesseurs (2d ed. 1931); de Lagarde, 
Recherches sur l’Esprit Politique de la Réforme (1926). 
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natural law philosophy enabled Christianity to bridge the gulf between 
Christian and secular ethics. Still Christian natural law (from St. Thomas 
to Luther) was unable to overcome completely the dogma of the Fall. Asa 
result it did not object to positive laws even if they stabilized social in- 
equality. Liberty, equality, and community of property, it is true, are 
Christian ideas but they cannot be maintained because of man’s sinful 
nature. 

That such an attitude tended to strengthen the authority of secular 
powers hardly needs elaboration.’ But already in the Middle Ages the 
theocratic idea began its gradual decline and a new philosophy of the state 
emerged, influenced by the political reality of the Holy Roman Empire 
and theories of antiquity. It put less emphasis on the divine foundation of 
the state than on its origin in natural impulses of man. Consequently, the 
authority of the ruler was anchored in the general will of the ruled, the 
divine will was regarded only as the causa remota of secular governments.’ 
This idea became of ever-increasing importance as the belief in man’s sin- 
ful nature lost its convincing appeal. 

A new, secular type of natural law philosophy emerged. Its ideas suc- 
ceeded in overcoming not only the theocratic ideology, temporarily re- 
vived by the Reformation, but also an even more powerful new political 
theology which had arisen, the theory of the Leviathan State. In its 
struggle against these two adversaries natural law theory of Enlighten- 
ment developed its own philosophy of the nature and source of law. The 
source of law is not to be found outside man’s reason, in a revelation of 
a divine will or in the command of a sovereign, but rather within man’s 
reason.* Reason, to be sure, is no longer the servant (famula et minisira) 
of divine providence, but despite its emancipation remains the instru- 
ment which enables man to develop absolute standards of justice. This 
optimism enabled some of the greatest thinkers of the period to deny that 

6 Thomas Aquinas, Summa Theol. 1a, 2ae q. 96 a. 4. But see ibid., at q. goa. 4; McIiwain, 
The Growth of Political Thought in the West 153, 326, 364 (1932). 


7 Gierke, The Development of Political Theory 171 et seq. (1939) (translation by Freyd 
of Gierke, Johannes Althusius). 


® Cassirer, Die Philosophie der Aufklirung 313 et seq. (1932). 

It would be an error to assume that the belief in a higher law has prevented the natura} 
law philosophers of Enlightenment from having a realistic insight into legal problems. This 
is beautifully illustrated by the working technique of Grotius, the founder of international law. 
Legal concepts are to him closely tied up with life situations and institutions; they are not the 
mere result of abstract thinking. The attitude of natural law philosophy towards customary 
law also testifies to its realism. Though condemning the consuetudo irrationabilis, natural law 
theory regards customary law as the product of the collective reason of society—an idea later 
elaborated by the historical school of law which propounds a positivistic theory of law. 
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n compulsion is an essential element of the concept of law, thus reviving 
AS the profound idea of the Middle Ages that the source of law is not an actus 
a voluntatis but rather an actus intellectus. The state is not above the law 
n- but only its instrument: princeps legibus tenetur. Law from this point of 
re view, natural as well as positive, is a modus of man’s rational nature. 
ul § . Consequently, the mere empirical fact that the commands of a sovereign 
are complied with does not make those commands law. To be law, they 
ar have to be based on the consent of the ruled, or, as we would say today, 
he anchored in the sense of justice of the community. Law is not a command 
te but a contract. 
re Natural law philosophy of the Enlightenment did not stop here. It was 
of not satisfied with a study of laws in their historical growth, products of 
he temporary convenience; its emphasis was on law “as it is born with us,” 
he the source of Humanity itself.* In working out this point of view the great 
8.’ philosophers of natural law in true humanistic spirit rediscovered Plato’s 
in- philosophy of law with its profound belief in the interrelationship of logic 
and ethics. The influence of Plato’s philosophy is reflected in those the- 
1C- ories of law which compare law with mathematics and claim that the prin- 
re- ciples of law are as self-evident as mathematical axioms. This analogy— 
cal quaint as it sounds—expresses the belief that law and mathematics have 
its one feature in common: they testify to the “autonomy and creative spon- 
en- taneity”’ of the human mind. The human mind is able not only to develop 
‘he the realm of mathematics out of “innate ideas” but also to penetrate to the 
of idea of law. Thus the search for the law of nature had turned into a quest 
n’s for the nature of law. In establishing this connection with Plato’s philoso- 
ra) phy the rationalism of natural law philosophy of the Enlightenment 
ru- changed into an idealistic philosophy, an idealism which has been pre- 
‘his served in the philosophies of Fries, Gierke, and Nelson."° 
hat This idealism tempted natural law philosophers to develop the optimis- 
ain, tic idea of a gradual approximation of the two orders of law. The postu- 
lates of natural law have a tendency to become positive, and positive laws 
reyd have the same tendency to adapt themselves to the postulates of natural 
justice. This was not mere theoretical speculation. The tremendous in- 
fluence of the natural law philosophy of the Enlightenment is noticeable 
tura] . . . 
This in all fields of law. It gave a new and revolutionary meaning to the famous 
¥ 9 See Cassirer, op. cit. supra note 8, at 313 et seq., on whose book the following paragraph is 
sary largely based. 
| law t° Fries, Philosophische Rechtslehre (1803); Nelson, Die Rechtswissenschaft ohne Recht 
later 


(1917); Nelson, System der philosophischen Rechtslehre und Politik, 3 Vorlesungen iiber die 
Grundlagen der Ethik (1923); Gierke, 1 Deutsches Privatrecht 120 et seq. (1895). 
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phrase Jus positivum ad jus naturale reducitur. It has lent legitimation\fo 
the right of resistance against those positive laws which violate the funda- 
mental principles of justice and to the proud theory of inalienable rights, 
so important in American constitutional law. The theory of the social 
contract “was used to turn vague generalizations about the natural free- 
dom and equality of man into concrete political demands against govern- 
ments,” thus deeply affecting the political theory of Western Europe. 
Natural law philosophy influenced economic theory, supporting the belief 
that man in serving his own interest is serving the interest of the com- 
munity. It shaped the doctrines of international law, formed the basis of 
the great codification movements of the eighteenth century in continental 
Europe, and inspired many a reform in the field of criminal law. 

With these great achievements, the vitality of natural law theory be- 
came gradually exhausted. The development of the French Revolution 
discredited it on the continent. Political and economic reality made it in- 
creasingly difficult to uphold the optimistic belief in the sanctity of nat- 
ural rights and in the philosophy of laissez faire. The theory of secularized 
natural law was blamed for justifying “all the dangerous tendencies that 
aim to subordinate the state to the antagonistic interests of individualist 
society.’ The progress of natural science on the basis of a positivistic 
attitude completed the undermining of the belief in natural law. No won- 
der that natural law theory was almost dead except for its survival in the 
legal theory of the Church. 

But today a renaissance of natural law is under way."? Once more it 
begins to permeate political and legal theory. Positivism is on retreat. 

A skeptic, though greatly impressed by the vitality, the achievements, 
and the ethos of the philosophy of natural law, will still not be convinced 
of the eternal validity of its creed. This thesis, that there are absolute 
standards of justice open to man’s cognition, the skeptic will claim, is only 
valid for him who believes in natural law and in a metaphysical concep- 
tion of man. To fortify his argument he will point out that most natural 
law philosophers have been very careful to limit the codex of natural law 
to a few very general principles and that all efforts to work out detailed 
natural law rules have ended in disagreement and failure. The insistence 


1 Jones, Historical Introduction to the Theory of Law 110 (1940). 


2 Marcuse, Reason and Revolution 60 (1941); Hegel, Uber die wissenschaftlichen Behand- 
lungsarten des Naturrechts, 7 Hegels Gesammelte Werke 329 et seq. (Lasson ed. 1913). 


"3 For the development in this country, consult Wright, American Interpretations of Natu- 
ral Law (1931); Haines, The Revival of Natural Law Concepts (1930); Fuller, The Law in 
Quest of Itself (1940). 
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on the indispensability of positive law will nourish his suspicion, and so 
will the teachings of modern philosophers of natural law, who insist that 
meditation and education are necessary to unearth the rich treasure of 
self-evident maxims of conduct hidden in all of us."* The skeptic will con- 
clude that agreement on what is just—if it ever existed—does not prove 
the self-evident character of natural law principles but has been the work 
of other forces and institutions, for instance, the Church, a common 
religious conviction, a common culture and tradition. A broad belief in 
natural law presupposes, according to the skeptic, the background of a 
harmonious and well integrated culture and a considerable degree of social 
conformity (conservative natural law) or the enthusiasm of a revolution- 
ary movement (revolutionary natural law). 

These arguments will tempt our skeptic to praise the straightforward- 
ness of a philosophy of legal positivism. 


POSITIVISM 


Positivism has a genealogy almost as noble as natural law philosophy. 
It is the necessary and indispensable opponent of natural law theory. 
Positivism finds support in the patristic literature. Tertullian voiced the 
positivistic creed when he said: “It is our duty to obey a demand of God 
not because it is just but because it has been issued by God.” The nomi- 
nalists among the great Schoolmen (Occam, Gerson, D’Aily) who regarded 
natural law not as a lex indicativa but as a lex praescriptiva’s were posi- 
tivists in a sense. So was Calvin when he claimed that God is lege solutus, 
ipse sibi lex. Modern positivism, traditionally dated back to Hobbes, de- 
nies the existence of an eternal legal order based on right reason: 


In the state of nature, where every man is his own judge, and differeth from other 
concerning the names and appellations of things, and from those differences arise quar- 
rels, and breach of peace; it was necessary there should be a common measure of all 
things that might fall in controversy; as for example: of what is to be called right, 


‘4 Rousseau, Discours sur |’Inégalité. ‘“He (the Natural Law Philosopher) begins by casting 
about for the rules which, in their own interest, it would be well for man to agree upon; and 
then, without any further proof than the supposed advantage thus resulting, he proceeds to 
dignify this body of rules by the name of Natural Law. All the philosophers of his school have 
followed the same method. The result is that all the definitions of these learned men, in stand- 
ing contradiction with each other, agree in this conclusion only: that it is impossible to under- 
stand, impossible therefore to obey, the law of nature without being a deep reasoner and a very 
great metaphysician. And that is only another way of saying that, for the establishment of 
society, man must have made use of the wisdom which is, in fact, only gradually acquired by a 
small minority of men and that with the utmost difficulty, in the bosom of society itself.” 
(Quoted by Neumann, op. cit. supra note 1, at 340 n. 1.) 


's Gierke, op. cit. supra note 8, at 88 n. 44. 
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what good, what virtue, what much, what little, what meum and tuum, what a pound, 
what a quart, &c. For in these things private judgments may differ, and beget con- 
troversy. This common measure, some say, is right reason: with whom I should con- 
sent, if there were any such thing to be found or known in rerum natura. But com- 
monly they that call for right reason to decide any controversy, do mean their own. 
But this is certain, seeing right reason is not existent, the reason of some man, or men, 
must supply the place thereof; and that man, or men, is he or they, that have the 
sovereign power.” 


Positive law is the only legal order. The idea, however, that positive 
law does not need legitimation by a higher principle developed only gradu- 
ally. Even Hobbes, to whom we owe the famous motto of all positivism, 
“Auctoritas non veritas facit legem,” was still greatly influenced by natural 
law theories."? He anchored, for instance, the authority of the sovereign 
in an implied contract of submission. For later positivists, positive law no 
longer needs legitimation by the social contract. It is its own beginning. 
This basic philosophy explains the attitude of many positivists who are 
inclined to treat the binding force of law as a problem of mass psychology 
or to dismiss as metalegal the question as to the ultimate source of law. 

It would be an error to assume that justice has no place in a positivistic 
philosophy of law or that for the positivist justice is nothing else than the 
interest of thé stronger, as Thrasymachus claimed. On the contrary the 
justice of positive law according to Hobbes lies in the fact that it has 
abolished chaos and anarchy prevailing among men before its promulga- 
tion. Positive law is just because it has created peace and order and 
brought to an end the bellum omnium contra omnes. Consequently the fact 
that a law has been passed is more important than its contents. This 
statement made sometimes by positivists ceases to be shocking if we bear 
the basic belief of positivism in mind. Positivism has undergone many 
changes. The belief in the virtues of absolutism has given way to a belief 
in the nomos basileus, a government of law and not of man. But its funda- 
mental tenet that the justice of law lies in the security it gives to the indi- 
vidual has remained unchanged. The principal objective of the law is “the 


*6 Hobbes, Elements of Law, Part II, c. 10, § 8 (Ténnies ed. 1928). 


17 Hobbes, Leviathan c. 26, p. 133 (Latin ed. 1678). The corresponding passage in the Eng- 
lish edition (1651), at p. 143, is not equally unequivocal. The statement, “It is not wisdom, 
but authority that makes a law,” can, however, be found in Hobbes, A Dialogue Between a Phi- 
losopher and a Student o: the Common Laws of England (1681), in 6 Hobbes, English Works 
5 (Molesworth ed. 1840). Note that Hobbes, far more careful than his successors, spoke of ‘‘a” 
law, not of “the” law. On Hobbes consult Dilthey, Weltanschauung und Analyse des Menschen 
seit Renaissance und Reformation, 2 Gesammelte Schriften 360 et seq. (3d ed. 1923); Cassirer, 
op. cit. supra note 8, at 339 et seq.; Strauss, The Political Philosophy of Hobbes (1936). 
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care of security.”"* “We obey the law not necessarily because we think 
that the law is right, but we think it right to obey the law.’””® As a matter 
of fact the predictability of decisions (formal rationality of the law) was 
raised to the dignity of an ethical value and became increasingly popular 
during the nineteenth century with the development of the liberal com- 
petitive phase of capitalistic expansion.*? Nineteenth century positivism 
never tired of emphasizing the duty of all those in charge of administering 
the law not to disappoint the “expectation” (Bentham) of citizens who 
have acted in reliance on the letter of statutes or the binding force of 
precedents. To avoid arbitrary interpretation and the sneaking in of per- 
sonal predilections, statutes should be expressed as clearly as possible, 
and, as Bentham suggested, case law replaced by codification. Law be- 
came a command of the state. Bentham in his fanaticism, and the whole 
school of analytical jurisprudence, really strove to make the legal system 
as reliable as a timetable. The fetish of legal certainty and the fear of 
the subjectivity of notions of justice account for the attempt of many 
positivists to work out a pure theory of law, to separate rigidly the “‘is” 
and the “‘ought,”’ and to treat all economic, political, and ethical consider- 
ations bearing upon legal institutions as metalegal.” 

There can be no doubt that positivism has made a great contribution to 
philosophy of law. Its critique of natural law has often been healthy and 
frequently has forced natural law philosophy to abandon theories or to 
improve upon them. Its emphasis on the security function of law shows 
real insight. Most of all, positivism deserves credit for the great improve- 
ment of our system of legal concepts. Positivists, instead of spending their 
intellectual energies in endless speculation about the nature of law and its 
ultimate basis, catalogued and classified decisions, chiseled out concepts, 
and improved upon the tools of the legal trade. 

But, the natural law philosopher will insist, the shortcomings of posi- 
tivism should not be overlooked either. Positivism does not furnish us 
with a criterion which enables us to differentiate between a rule of law and 


8 Bentham, Principles of the Civil Code, 1 Works 297, 307, 311, 322 et seq. (Bowring’s ed. 
1843). 


*? Maclver, The Modern State 154 (1926). 


*° Mannheim, Man and Society 180 (1940); as to formal and material rationality, consult 
Max Weber, op. cit. supra note 1, at 468 et seq. 


** Kelsen, The Function of the Pure Theory of Law, in Law a Century of Progress 231, 241 
(1937). On Kelsen’s theory of law, see Lauterpacht, Kelsen’s Pure Science of Law, in Modern 
Theories of Law 105 et seq. (1933); Wilson, The Basis of Kelsen’s Theory of Law, 1 Politica 54 
(1934); for a more general discussion consult Brecht, The Myth of /s and Ought, 54 Harv. L. 
Rev. 811 (1941). 
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the arbitrary command of a despot, a distinction of great moment today. 
It is superficial normativism since its only criterion of a rule of law is 
promulgation by the proper authority and actual compliance. Whether a 
rule is complied with because of fear or because it is the expression of the 
sense of justice of the community is irrelevant. Experience, a critic of 
positivism will continue, “‘can only tell what has been enforced, or obeyed, 
or laid down as law, and not what gives rules and institutions their spe- 
cifically legal character.’’* Nor can legal history be resorted to in order to 
explain the mysterious nature of law; the legal historian in selecting his 
material uses an a priori concept of law and it is this concept which 
positivism cannot explain. The positivist will not be greatly impressed 
by this line of reasoning. Can you deny—he will ask his opponent—that 
even your system cannot prevent unjust rules which are actually en- 
forced, and that the right of resistance is quite often a rather empty right? 
Are you not merely quibbling when you refuse to call an unjust command 
a rule of law as long as you have to admit that it will be enforced? Still the 
natural law philosopher will not admit defeat. He will remind the posi- 
tivist of the sad fact that the ideal of legal certainty cannot be realized 
under positivism ; it is a mere ideology just as is natural justice. The har- 
mony of the legal system enjoyed during part of the nineteenth century 
was not the result of the victory of positivism but rather of an unparal- 
leled stability of the economic system. The expectation of citizens will 
always be disappointed since statutes as a practical matter are subject to 
different interpretations and cannot possibly take care of all contingencies. 
The rule of stare decisis has to remain flexible. To illustrate his point the 
natural law philosopher will refer to the efforts of positivists like Langdell 
and his school who tried in vain to build up a harmonious body of case 
law on a conceptualistic basis. They had the rather naive belief that case 
law could be reduced to a relatively small number of “fundamental” legal 
rules and that decisions could be called correct or false in terms of legal con- 
cepts.**? They seldom admitted that many a legal rule has an exception or 
a counter-rule and that the middle terms used in the lawyers’ syllogism 
are of necessity “‘weasel’’ words. A court, therefore, in rendering a deci- 
sion cannot act like a robot but has to make a choice on the basis of what 
it regards a just result. It is no wonder, the natural law philosopher will 
notice rather gleefully, that this brand of positivism has given way to 
legal realism. 


22 Jones, op. cit. supra note 11, at 210, 211. 


3 Langdell, Cases on Contracts, Preface (1871). ‘Law, is a science, and all the available 
materials of that science are contained in printed books.” 3 L. Q. Rev. 123, 124 (1887). 
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LEGAL REALISM 


American legal realism in its early phase was an extreme form of legal 
positivism. Its theory of law was an expression of its struggle against the 
conceptualism of analytical jurisprudence. Realism introduced a sharp 
distinction between what courts say and what they actually do.*4 Only 
the latter counts. This attitude found its classic expression in Holmes’ 
famous definition of law as “the prophecies of what courts will do in fact.” 
Law became the behavior pattern of judges and similar officials. For- 
tunately legal realism did not stop at this kind of empiricism. It developed 
and perfected the functional approach.** Decisions were no longer praised 
or criticized because of their neat or incorrect manipulation of abstract 
theories and concepts. Realists focused their attention on whether a deci- 
sion had given due weight to considerations of public policy. These con- 
siderations—realists assert—are closely tied up with the economic, social, 
and cultural function of legal institutions and with the ideals of justice of 
society.” It is only a natural consequence of this point of view that a rigid 
separation of the “‘is” and the “‘ought”’ is regarded as impossible. Realists 
only protest against the application of “ossified ethics,” but they are all 
eager to “improve the judicial system, to make it more efficient, more 
responsive to social needs, more ‘just’ if you like that word.’’” 

24 For a bibliography on legal realism and its critics consult Garlan, Legal Realism and Jus- 


tice 135 et seq. (1941); see further Fuller, The Law in Quest of Itself (1940); McDougal, 
Fuller v. The American Legal Realists: An Intervention, 50 Yale L. J. 827 (1941). 


*s F. Cohen, The Problems of a Functional Jurisprudence, 1 Modern L. Rev. 5 (1937). 


* This insight has never been more trenchantly formulated than in the famous passage of 
Holmes, The Path of the Law (1897), in Collected Legal Papers 181, 184 (1920): 

“The language of judicial decision is mainly the language of logic. And the logical method 
and form flatter that longing for certainty and for repose which is in every human mind. But 
certainty generally is illusion, and repose is not the destiny of man. Behind the logical form lies 
a judgment as to the relative worth and importance of competing legislative grounds, often 
an inarticulate and unconscious judgment, it is true, and yet the very root and nerve of the 
whole proceeding. You can give any conclusion a logical form. You always can imply a con- 
dition in a contract. But why do you imply it? It is because of some belief as to the practice 
of the community, or of a class, or because of some opinion as to the policy, or, in short, be- 
cause of some attitude of yours upon a matter not capable of exact quantitative measurement, 
and therefore not capable of founding exact logical conclusions. 

“T think that the judges themselves have failed adequately to recognize their duty of 
weighing considerations of social advantage. The duty is inevitable, and the result of the often 
proclaimed judicial aversion to deal with such considerations is simply to leave the very ground 
and foundation of judgments inarticulate, and often unconscious, as I have said 
not but believe that if the training of lawyers led them habitually to consider more definitely 
and explicitly the social advantage on which the rule they lay down must be justified, they 
sometimes would hesitate where now they are confident, and see that they were taking sides 
upon debatable and often burning questions.” 


7 Frank, Mr. Justice Holmes and Non-Euclidian Legal Thinking, 17 Corn. L. Q. 568, 586 
(1932). 
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Legal realism thus became an institutional approach, a natural develop- 
ment in view of the paramount importance of problems of constitutional 
law in this country. The institutional approach is the technique par excel- 
lence of the public lawyer.** The shortcomings of a conceptualistic kind of 
positivism may not always be painfully apparent in technical issues of 
purely private law but the working technique of the conceptualist leaves 
the lawyer quite helpless in all legal problems involving public law. The 
institutional method will gain in influence as public law predominates 
over private law and public control of business supersedes laissez faire. 
The modern legal realist thinks of law no longer in terms of a behavior 
pattern of judges but in terms of legal institutions which are part of a 
cultural system. Each legal institution is serving a purpose and has its 
place in a given culture. It cannot be fully understood as an item in itself 
but only in its function in the whole structure. Law, if we carry the theory 
of the realists further, is a teleological system rooted in the sense of justice 
of the members of the community and influencing their sense of justice in 
turn. Unlike science and art it isa social phenomenon “‘in which a cultural 
system and its external organization are still united.’”’ Consequently each 
legal concept including the concept “law’’ shows of necessity the marks of 
the external organization of the society in which it came to life.2® Even 
the concept “law” (for instance its relation to ethics, to custom) changes 
with the various cultural systems and their development. All efforts, 
therefore, to develop a general and universal concept of law covering all 
legal systems and every legal system in all phases of its development must 
necessarily fail. The belief in an a priori concept of law is bad philosophy. 
Justice also is no longer a system of universal and unchangeable standards 
of value. The notions as to what is just vary with the different systems of 
culture and with its institutions past and present. An unchanging justice 
in a changing world does not exist. “The Platonic ideal of justice,” in the 
words of Tillich, “was the concrete harmony of the city-state, .. . . in 
medieval feudalism [justice was] the forms of mutual responsibility of all 
degrees of the hierarchy to each other, in liberalism the laws abolishing 
formal privileges and introducing legal equality.”’»° 

Legal realism thus interpreted enables us to arrive at a better under- 
standing of the contribution natural law philosophy and positivism have 
made to the theory of law. The eternal struggle between the two ways of 

28 Jennings, The Institutional Theory, in Modern Theories of Law 68 (1933). 

*9 Dilthey, Einleitung in die Geisteswissenschaften 54 et seq. (2d ed. 1923). 


3° Tillich, Ethics in a Changing World, in Religion and the Modern World 51, 61 (Univer- 
sity of Pennsylvania Bicentennial Conference, 1941). 
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thinking brings out clearly that the :«.ation between law and justice is the 
central problem of all speculation about law. Each philosophy of law has 
deeply influenced the other. Positivism has prevented natural law from 
engaging solely in lofty speculation. The influence of natural law tradition 
even at times when natural law was in eclipse was so strong as to make it 
impossible for positivism to deteriorate into an apology for the might- 
makes-right principle or to become superficial empiricism. It is, therefore, 
not surprising that in general the representatives of natural law as well as 
positivism have been quite anxious to leave a window open to the other 
mode of thinking. Natural law theory as we have seen has certain posi- 
tivistic aspects, while not all positivism is free from elements which are 
the product of natural law theories. 

The realist does not share the point of view of the positivist that natural 
law is only a collection of purely subjective ideals of justice, morals mas- 
querading as law, while positivism is an objective theory. From the real- 
ist’s point of view positivism uses only a different mythology than natural 
law theory, but a mythology it is nevertheless. The positivism of the 
school of analytical jurisprudence is based on the magical belief that the 
correct application of logic makes for a legal system endowed with the 
quality of completeness and freedom from contradictions. The pure the- 
ory of law uses a mathematical mythology. The positivism of the great 
Hobbes is even founded on a natural-law basis. To be sure, the idea of a 
higher law is an ideology from the point of view of the realist. But can it 
be dispensed with? Does it not express deep-rooted human needs and high 
human aspirations? Is not the belief in natural law and the fact that the 
idea of 4 natural law lives in the real attitudes and actions of men of 
tremendous importance for the preservation of our moral tradition and for 
the survival of our culture? Natural law philosophy has shown profound 
insight into human nature and into the interrelationship of law and ethics. 
The theory of the dual structure of the legal system is an effort to recon- 
cile idea and reality, our external experience according to which all law is 
positive law and our inner experience which tells us that all law derives its 
vitality and strength from the idea of justice born with us. Despite all 
deviations from notions of justice we are convinced that only just laws are 
worth preserving and unjust laws have to be changed. The idea of justice 
is immanent in the concept of law.* 

This attitude enables the realist to achieve a synthesis of natural law 
philosophy and positivism. He can make use of the contribution of both. 


3#' Gierke, Johannes Althusius 366 (4th ed. 1929); 1 Gierke, Deutsches Privatrecht 120 
(1895). 
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Though not sharing the belief of the natural law philosopher in a dual 
structure of law the legal realist believes with the former in the intimate 
connection between law and notions of justice, a connection which is re- 
flected in almost any language. It is no accident that the judge is called 
“justice” and that jus and justitia, Recht and Gerechtigkeit, have the same 
etymological root. It is in the sense of justice of the community, the ulti- 
mate basis of law, that law and justice flow together. “Ethical views as 
to what is fair and just are, and always have been, streaming into the law 
through all human agencies that are connected with it, judges and jurists 
as well as legislatures and public opinion.” * Possibly the founder of mod- 
ern positivism already had this insight when he based the authority of his 
sovereign on a social contract and emphasized the security function of 
law. The same can be said with more confidence for the pure theory of 
law. It is true, the pure theory of law anchors all positive law in a basic 
legal norm, but this basic norm is so flexible as to take account of the 
sense of justice of the community. 

All law has the task of reconciling the ideal of certainty with the need 
for flexibility. Only the idea of law remains permanent. Its actual con- 
cretization is in an eternal process of adaptation to changing social needs. 
The revival of the idea of natural law in our present crisis shows that the 
principle of the common good inherent in the moral tradition of Western 


Civilization has not exhausted its vitality and is still guiding our sense of 
justice. It will enable us to keep democracy alive by adapting our in- 
herited institutions through the democratic process to the practical and 
psychological realities of our time. “Democracy,” in the words of Taw- 
ney, “is a kingdom to be won, not a possession to be enjoyed.” 


32 M. Cohen, Jus Naturale Redivivus, 25 Philosophical Rev. 761, 766 (1916). 
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NOTES 


DEVELOPMENTS IN THE DOCTRINE OF 
ERIE RAILROAD CO. V. TOMPKINS. I 


Unequivocal as was Mr. Justice Brandeis’ opinion in Erie R. Co. v. Tompkins* 
in stating the necessity for applying state decisions in federal courts, it left many 
areas in which the applicability of the rule was doubtful. From what source 
federal courts should draw their conflict of laws rules; where and how the line 
between substance and procedure would be drawn; whether and to what extent 
the doctrine was applicable in equity; to what extent matters not specifically 
covered by Congressional legislation would be said to arise under the “laws of 
the United States”; what sorts of pronouncements by state courts would be 
considered controlling in the federal courts—on all these Mr. Justice Brandeis’ 
opinion shed little light. It is the purpose of this note to consider the develop- 
ments of the Erie decision in each of these areas, tracing the growth of the 
tendency toward applying the doctrine so as to reach the same result as would 
have been reached by the courts of the state in which the federal court is sitting. 

* 304 U.S. 64 (1938). 
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The developments in the first two of these areas, conflict of laws and substance- 
procedure, will be discussed in this issue of the Review. Discussion of the re. 
maining three matters will appear in the February issue. 


CONFLICT OF LAWS 


The Erie case itself gave no indication of the effect to be given local conflict 
of laws rules; it simply said that the law of “the” state must control.? The 
Court applied the commonplace /ex loci delicti rule without discussion of whether 
that rule was being used because it was the conflict rule of New York,’ the 
state in which the district court was sitting, or because it was a rule approved by 
the federal courts. One week later, in Ruhlin v. New York Life Ins. Co.,5 the 
Court expressly left the problem open. So the lower federal courts, faced with 
the necessity of applying state substantive law far more often than before, and 
therefore with an increased number of conflict problems, were left without 
guidance. Some have, without discussion, applied a generally accepted con- 
flict rule‘ or have simply stated which substantive law was controlling.’ Others 
have discussed the problem, but the law of the possible states being the same, 
they found it unnecessary to decide.* Others have applied the conflict rules 


2 The Rules of Decision Act, Rev. Stat. § 721 (1875), 28 U.S.C.A. § 725 (1928), declares 
that the laws of the several states shall control, without further specification; the Erie case 
did nothing more to indicate which state was meant in any particular case. The indefinite 
language of the act might be interpreted as leaving to the federal court the choice of the state 
whose law was to be applied, thereby short-cutting the problem of whether conflict of laws 
rules are “substantive law.” Congress, the Tompkins Case, and the Conflict of Laws, 52 Harv. 
L. Rev. 1002, 1005 (1939). 


3 Fitzpatrick v. Internat’l R. Co., 252 N.Y. 127, 169 N.E. 112 (1929). 


4 Tompkins, injured by a train in Pennsylvania, brought suit in a federal district court 
jn New York. In reversing the circuit court of appeals the Supreme Court held, without re- 
ferring to the New York conflict rule, that the substantive law of Pennsylvania controlled. 


5 304 U.S. 202, 208 n. 2 (1938). 


6 E.g., Cochran v. M. & M. Transportation Co., 112 F. (2d) 241 (C.C-A. 1st 1940) (since 
accident occurred in Massachusetts, Massachusetts trespasser-on-the-highway doctrine must 
be applied in accident involving unregistered out-of-state vehicle); Bissonette v. Nat'l Bis- 
cuit Co., 100 F. (2d) 1003 (C.C.A. 2d 1939) (New York law controls where lack of due care 
and consumption of defective bread occurred in New York). That a general rule was followed 
without reference to state law does not necessarily mean that state law was ignored; the judge 
deciding the first case cited held in Sampson v. Channell, 110 F. (ad) 754 (C.C.A. 1st 1940), 
cert. den. 310 U.S. 650 (1940), that state conflict rules must control. 


7 Lyon v. Mutual Benefit Ass’n, 305 U.S. 484 (1939); Mutual Benefit Ass’n v. Donen 
304 U.S. 549 (1938), same case on remand, 99 F. (2d) 856 (C.C.A, 8th 1938); Interstate Transit 
Lines v. Crane, 100 F. (2d) 857 (C.C.A. roth 1939); Rachlin v. Libby-Owens-Ford, 96 F. (2d) 
597 (C.C.A. 2d 1938). 

* New York Life Ins. Co. v. Waterman, 104 F. (2d) 990 (C.C.A. oth 1939), cert. den. 308 


U.S. 592 (1939); Myers v. Ocean Accident & Guaranty Corp., 99 F. (ad) 485 (C.C.A. 4th 
1938); Egan Chevrolet Co. v. Bruner, 102 F. (2d) 373 (C.C.A. 8th 1939). 
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of the states in which they were sitting, once with discussion,’® usually with- 
out it. 

At last, in Klaxon Co. v. Stentor Electric Mfg. Co.," the Supreme Court has 
resolved the question: a federal court must apply the conflict rules of the state 
in which it sits. It was error for the district court, sitting in Delaware, to apply 
the New York rule as to interest on a judgment without considering whether or 
not the state courts of Delaware would have applied the New York rule.” There 
was no attempt by the Court to limit the holding to the facts nor to distinguish 
among different types of conflict of laws situations. The case makes it clear that 
the law of the state in which the court sits must first be looked to, and that a 
reference to another state must be controlled by that law." 

At least two possible qualifications remain. In the first place, a federal court 
probably need not apply a state rule which simply has to do with the jurisdic- 
tion of the state courts. In Stephenson v. Grand Trunk R. Co."4 the federal court 
in Illinois heard an action for wrongful death occurring in Michigan, even 
though an Illinois statute provided that, where service of process could be ob- 
tained elsewhere, no suit should be brought in Illinois for a wrongful death 
which had occurred outside the state.’* The court viewed the matter as relating 
to the jurisdiction of the federal courts—a matter exclusively controlled by Con- 


» Ringling Bros.-Barnum & Bailey v. Olvera, 119 F. (2d) 584 (C.C.A. oth 1941); First Nat’l 
Bank v. Mayor of Baltimore, 108 F. (2d) 600 (C.C.A. 4th 1940); Schram v. Smith, 97 F. (2d) 
662 (C.C.A. oth 1938). 


*© Sampson v. Channell, 110 F. (2d) 754 (C.C.A. 1st 1940), cert. den. 310 U.S. 650 (1940). 
™ 313 U.S. 487 (1941). 


® The Court was also supported by the fact that it is provided by statute, Rev. Stat. § 966 
(1875), 28 U.S.C.A. § 811 (1928), that federal courts shall follow the same rule as to interest 
on judgments as do the courts of the state in which they sit. 

In a sense there is a renvoi problem involved. It might be argued that if the Delaware law 
calls the right to interest on judgment procedural, the law of the forum controls, and, the forum 
being the federal court, the federal rule as to interest on judgments applies, which refers in turn 
to the state rule. It might also seem there is a renvoi in allowing the rule of the state court to 
refer to the law of another state; but there the reference would usually terminate. To “refuse” 
such a renvoi would mean that the federal court would apply local law to all cases. 


3 Thus the federal court reaches the same result as would the courts of the state in which 
itis sitting. The desirability of this result was clearly discussed in Sampson v. Channell, 110 F. 
(2d) 754 (C.C.A. 1st 1940), cert. den. 310 U.S. 650 (1940). In that case the court recognized 
that however the Massachusetts federal court decided the question of burden of proof of con- 
tributory negligence in a case arising out of an accident in Maine, there would necessarily be 
a conflict, either with the conclusion a Maine court would reach, or with that a Massachusetts 
court would reach, in a suit based on the same accident. 


™ 110 F. (2d) 401 (C.C.A. 7th 1940), cert. granted 310 U.S. 623 (1940), cert. dismissed 311 
U.S. 720 (1940). 


*S Til. Rev. Stat. (1941) c. 70, § 2. Cf. Chambers v. Baltimore & Ohio R. Co., 207 U.S. 142 
(1907), holding a similar Ohio statute constitutional. 
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gress and the Constitution.”* Again, in Stepp v. Employers’ Liability Assurance 
Corp.,"’ the federal court in Texas heard an action based on the New Mexico 
Workmen’s Compensation Act, although the Texas state courts had previously 
refused to hear a compensation action based on a similar foreign statute, because 
it was not adapted to the processes of the Texas courts."* 

These cases were both decided before the Klaxon case, and Griffin v. Mc- 
Coach,® decided by the Court the same day as the Klaxon case, casts some 
doubt on them. In the Griffin case, it was held that a Texas “public policy,” 
forbidding recovery under a foreign insurance policy by one who has no in- 
surable interest under Texas law, must be given effect by the federal courts in 
Texas. The “jurisdiction” cases can also be stated in terms of “public policy”; 
as a matter of fact, in one of the cases mentioned above, the federal court dealt 
with the Texas rule as a matter of “public policy,” stating that Texas public 
policy was not binding on the federal courts.*° The Griffin case, however, can 
hardly be considered as binding the federal courts to every state rule which can 
conceivably be stated as one of “public policy.” There is a considerable dif- 
ference between a rule having to do with the safety of the lives of Texas citi- 
zens, and one designed to free the courts from unfamiliar law and to prevent the 
crowding of the docket. Moreover, the former type of rule presumably involves 
an adjudication of the merits of a claim ;* the latter is simply a refusal to hear the 


*6 See Overfield v. Pennroad Corp., 113 F. (2d) 6 (C.C.A. 3d 1940) (state policy of not inter- 
fering in internal management of foreign corporation merely a matter of jurisdiction of state 
courts). Contra: Gallagher v. Florida East Coast R. Co., 196 Fed. 1000 (D.C. N.Y. 1912) 
(applying local state decision refusing to hear case under foreign death statute). The principle 
that the laws of a state may not limit the jurisdiction of federal courts was applied to state 
laws limiting actions to state courts. Suydam v. Broadnax, 14 Pet. (U.S.) 67 (1840); Railway 
Co. v. Whitton, 13 Wall. (U.S.) 270 (1871). It has been extended to state laws forbidding for- 
eign corporations which are not complying with certain conditions from suing in the state. 
David Lupton’s Sons Co. v. Auto Club of America, 225 U.S. 489 (1912); Metropolitan Life 
Ins. Co. v. Kane, 117 F. (2d) 398 (C.C.A. 7th 1941). Cf. Rule 17(b), Federal Rules of Civil 
Procedure, 28 U.S.C.A. foll. § 723¢ (1941). 

17 30 F. Supp. 558 (Tex. 1939); see Franzen v. Du Pont De Nemours Co., 36 F. Supp. 375, 
377-78 (N.J. 1941). 

#8 Johnson v. Employers Liability Assurance Corp., 99 S.W. (2d) 979 (Tex. Civ. App. 
1936); see Mexican Nat’l R. Co. v. Jackson, 89 Tex. 107, 33 S.W. 857 (1896). But there is an 
intimation in Stepp v. Employers’ Liability Assurance Corp., 30 F. Supp. 558 (Tex. 1939), 
that the federal court would have followed the state policy if it had been embodied in a state 
statute. 

19 313 U.S. 498 (1941). 

2° Stepp v. Employers’ Liability Assurance Corp., 30 F. Supp. 558 (Tex. 1939). 

2t Roller v. Murray, 71 W. Va. 161, 76 S.E. 172 (1912) (previous Virginia action concerning 
West Virginia lands, in which contract was refused enforcement as champertous, bars action 
in West Virginia, which had no applicable policy against champerty); cf. Fauntleroy v. Lum, 
210 U.S. 230 (1908) (though Missouri court ignored Mississippi law governing the contract, 
Mississippi court must give Missouri judgment full faith and credit). 

Of course, not every denial of enforcement of a right of action is an adjudication on the 
merits. For instance, a suit dismissed on the ground that the action is barred by the local 
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case, leaving the matter open for suit elsewhere.” In matters on which the state 
court attempts no adjudication, a federal court operating under the new Federal 
Rules should feel free to disregard considerations peculiar to the state’s system 
of court organization and procedure. 

In the second place, a federal court will not apply a state conflict of laws rule 
which is unconstitutional.*? As far as present Supreme Court decisions go, how- 
ever, it seems that the importance of this exception is negligible. In only a very 
few types of cases has the Court subjected state conflict rules to constitutional 
limitations.*4 Nor will the possibility that this reluctance of the Court has been 
due primarily to an unwillingness to undertake the task of administration be 
likely to change the matter. The mere fact that the constitutional questions will 
now be raised in federal rather than in state courts will not take the ultimate 
burden off the Supreme Court.*5 


Moreover, recent decisions of the Court, such as the Griffin case” itself, indi- 


statute of limitations may be brought in another state with a longer period of limitations, the 
statute of limitations being regarded as merely affecting the remedy. Warner v. Buffalo Dry- 
dock Co., 67 F. (2d) 540 (C.C.A. 2d 1933), cert. den. sub nom. Buffalo Drydock Co. v. Salkeld, 
291 U.S. 678 (1934). Refusal to enforce a cause of action, because of a public policy against 
gambling, champerty, or the enforcement of insurance contracts where there is no insurable 
interest, seems much like “‘barring the remedy” under the statute of limitations; and the point 
not having been clearly decided, it is possible that it wouid be so treated. 9 Univ. Chi. L. 
Rev. 141 (1941), noting Griffin v. McCoach, 313 U.S. 498 (1941). But if in these latter cases 
the refusal to enforce does not amount to res judicata, then may it not be argued that for the 
federal courts to take account of the state public policy would be to permit the states to limit 
the jurisdiction of the federal courts? See note 16 supra (cases in which state refusal to enforce 
is based on a policy having nothing to do with court organization or practice). 
* See Slater v. Mexican Nat’l R. Co., 194 U.S. 120, 129 (1904). 


See Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487, 496 (1941); Sampson v. 
Channell, 110 F. (2d) 754, 750, 761 (C.C.A. 1st 1940), cert. den. 310 U.S. 650 (1940). In 
Griffin v. McCoach, 116 F. (2d) 261 (C.C.A. sth 1940), the circuit court of appeals held that to 
apply the Texas public policy to a contract made in New York would be unconstitutional. 
The Supreme Court reversed, 313 U.S. 498 (1941), not on the ground that the lower court 
should not have considered the constitutionality of the rule, but rather on the ground that 
the particular rule was constitutional. 


*4 Home Ins. Co. v. Dick, 281 U.S. 397 (1930) (insurance contract); New York Life Ins. 
Co. v. Head, 234 U.S. 149 (1914) (insurance contract); Bradford v. Clapper, 286 U.S. 145 
(1932) (workmen’s compensation); Broderick v. Rosner, 294 U.S. 629 (1935) (receivership of 
foreign corporation); Royal Arcanum v. Green, 237 U.S. 531 (1915) (interpretation of charter 
of mutual benefit society); cf. Yarborough v. Yarborough, 290 U.S. 202 (1933) (effect to be 
given foreign divorce decree fixing permanent alimony). 

*5 For a while, at least, the decision in the Klaxon case will put an increased burden on the 
Court. Before the Klaxon decision, petitions for certiorari coming up from state courts could 
simply be denied. Now, conflicts among circuits and with state courts (not feeling bound by 
lower federal court decisions) will make it much more difficult to deny certiorari. It is con- 
ceivable that, faced with the necessity of considering the cases in any event, the Court would 
be willing to extend constitutional limitations. But see notes 26, 27 infra. 

*6 Griffin v. McCoach, 313 U.S. 498 (1941). 
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cate that the reluctance of the Court to apply constitutional limitations in this 
field has been due not so much to the administrative difficulty as to a strong 
desire to allow the states to make their own determinations in these matters.” 
One may urge that uniformity in conflict of laws rules is desirable; that it has 
become even more desirable since the Erie case removed one of the hopes of 
uniformity in substantive matters;* that, now that the Klaxon decision has 
broken down the uniformity even among the federal courts on conflict rules,” 
uniformity should be attained through the imposition of constitutional limita- 
tions. But it seems that the argument, for the near future at least, must remain 
an argument. 
SUBSTANCE AND PROCEDURE 

The Erie rule requires only that the state law shall apply as to matters of 
substantive law; as to procedural matters the rule of the federal court con- 
trols.3° While it is true that even “procedural” matters sometimes affect the 
outcome of the case, the application by federal courts of their own procedural 
rules does not often mean that the result reached by the federal court is different 
from the result which would have been reached by the local state courts. These 
“procedural” rules are largely concerned with “‘practice,” and mean no more 
than that counsel must conduct the litigation in a given way; assuming that 
counsel does so, the result of the litigation is the same as it would have been 
under some other rule of practice.** It is only in cases in which counsel have 


27 See Alaska Packers Ass’n v. Industrial Accident Com’n, 294 U.S. 532 (1935) (state with 
governmental interest in workman may apply its own compensation act, though another com- 


pensation act was adopted by contract of employment). Perhaps the restriction in Home Ins. 
Co. v. Dick, 281 U.S. 397 (1930), that a state having nothing to do with the transaction may 
not apply its own law, is the only remaining one; see Griffin v. McCoach, 313 U.S. 498, 507 
(1941). 

28 For the advantages of uniformity gained by the Swift v. Tyson doctrine, consult Parker, 
The Federal Jurisdiction and Recent Attacks upon It, 18 A.B.A.J. 433, 438 (1932). 

29 There was also the possibility that uniform conflict of laws rules applied by the federal 
courts might by their persuasive force influence the state courts to follow them. But in Erie R. 
Co. v. Tompkins it seems to be accepted that this centralizing force is of insufficient value to 
outweigh the disadvantage of discrepancies between federal and state courts. 

3° Where the federal rule itself refers to state law, however, it is immaterial for this purpose 
whether the rule is substantive or procedural; e.g., Rev. Stat. § 966 (1875), 28 U.S.C.A. § 811 
(1928) (right to interest on judgment controlled by state law). It has also been suggested that 
the Conformity Act, Rev. Stat. § 914 (1875), 28 U.S.C.A. § 724 (1928), is still in force except 
as to rules specifically laid down in the Federal Rules. Tunks, Categorization and Federalism: 
“Substance” and “Procedure” after Erie Railroad v. Tompkins, 34 Ill. L. Rev. 271 (1939); 
Stephenson v. Grand Trunk Western R. Co., 110 F. (2d) 401, 407 (C.C.A. 7th 1940), cert. 
granted 310 U.S. 623 (1940), cert. dismissed 311 U.S. 720 (1940) (semble) (must follow state 
rule of practice that one valid count among several will support verdict in negligence case). 
But consult Advisory Committee, Note 1 on Rule 2, Federal Rules of Civil Procedure, 28 
U.S.C.A. foll. § 723c (1941), and 1 Moore and Friedman, Moore’s Federal Practice § 1.02, 
p. 36 (1938), to the effect that the Conformity Act is completely superseded. 


3t This does not mean that there may not be advantages in getting a case before a federal 
court. There are still factors such as different judges, different juries, and more convenient 
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misunderstood the rule of practice, or have failed to anticipate developments at 
the trial, that its application leads to a result different from that which would 
have been reached by the local state court. 

There are of course borderline cases in which it is not so clear that a mere 
adjustment by counsel is involved; here a troublesome problem of characteriza- 
tion arises.** Various and sometimes contradictory factors have played their 
part in causing the line to be drawn at one place or another in applying the Erie 
case: weight of the Erie trend toward getting the same result that a local state 
court would get; analogies to the substance-procedure characterizations made in 
other fields; insistence on maintaining the integrity of the Federal Rules of 
Civil Procedure; desire of federal courts to follow their own ways; and consid- 
eration of the way in which the particular rule is characterized by the local state 
courts. Without attempting to solve all the cases, it is suggested that the most 
helpful criterion is this: if, assuming that counsel properly apply the federal 
rule, the result of the litigation is likely to be the same as that which would be 
reached by the application of the state rule, then the matter should be consid- 
ered procedural, and the federal rule applied. If, on the other hand, even though 
counsel properly apply the federal rule, the federal court will probably reach a 
result different from that which would be reached by application of the state 
rule, the matter should be considered substantive. Emphasizing this considera- 
tion is most consistent with the trend of the Erie developments toward uni- 
formity of result whether the suit is brought in the federal or state court. Char- 
acterizations made in other fields, being made for different purposes, provide 
nothing more than analogies;34 and there seems to be no particular sanctity in 
the integrity of the Federal Rules as such. 


procedure. One author, writing while Swift v. Tyson was still law, apparently considered 
these matters more important than the Swift v. Tyson doctrine itself. Parker, The Federal 
Jurisdiction and Recent Attacks upon It, 18 A.B.A.J. 433, 437-38 (1932). These differences 
remain, no matter where the substance-procedure line is drawn. 


» Consult Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 Yale L.J. 333 
(1933); Tunks, Categorization and Federalism: “Substance”’ and “Procedure” after Erie Rail- 
road v. Tompkins, 34 Ill. L. Rev. 271 (1939). 

33 Compare the like tendency in the conflict of laws, note 34 infra. 


4 Moore has used the analogy of the characterization made in the conflict of laws. 1 Moore 
and Friedman, Moore’s Federal Practice § 3.06, p. 243 (1938) (what constitutes commence- 
ment of action to stop running of state statute of limitations, note 60 infra); 3 ibid., at § 43.02, 
p. 3071 (burden of proof, note 52 infra). 

The same forces which motivate state courts in conflict of laws cases to apply their own 
rules, and therefore to label the matter procedural, are also present with federal courts under 
the Erie rule, but there are important differences which should cause more matters to be in- 
cluded in the field of substance under the rule. Since a federal court administers justice in the 
same territory as a state court, there is little or no difference in the expense and difficulty of 
maintaining a lawsuit at a distance and in the possibility of obtaining service of process; and 
if suit has been brought in a state court the defendant may be able to remove to the federal 
court. Thus there is freer choice between federal and state courts, and divergence in results 
should be scrutinized more closely. Also, a federal court always refers a “substantive” matter 
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It has been said rather loosely that the Erie case and the Federal Rules taken 
together “have, legally speaking, turned the world upside down” ;35 by which it 
is meant that the former practice of following federal rules of substantive law* 
while employing state procedure “‘as near as may be,’’3? has been completely 
reversed. While this is in a measure true, state statutes and rules of property 
and federal questions aside, it does not follow that on every question of “general 
law” on which the federal courts formerly applied their own rule they now, 
under the Erie case, automatically apply the state law. The former effect of a 
holding that a matter was not ‘‘ procedural” was that the federal court applied a 
rule more familiar and congenial to it. Now the effect of a similar characteriza- 
tion is that they apply a less familiar rule. Likewise, the former effect of con- 
sidering a matter procedural was that the state rule was applied. In some in- 
stances it may be in accordance with the policy of the Erie decision still to apply 
the state rule, but to do so requires that it now be labeled substantive. 

A superficially attractive policy to follow in characterizing a rule is to apply 
the same label as is used by the local state courts; this might be said to be 
demanded by the Erie case itself.3* However, the unity demanded by the Erie 
rule is that of results, not terminology.*° 


in the first instance to the law of the same state; in conflict of laws, the result of calling a matter 
“substantive” is that it may be referred to the law of any one of forty-seven other states. The 
inconvenience being much less in the former case, it should be much easier to label a matter 
“substantive.” Finally, in the relation between state and federal courts one should not find the 
same problem of independent sovereigns jealous of their own ways which is found in the conflict 
of laws. The federal courts are now considered to be “‘co-ordinate” with state courts in fields 
not covered by Congress or the Constitution, adjusting themselves to achieve a minimum of 
friction. Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487, 496 (1941). 

Moore, in arguing that burden of proof under the Erie case is procedural, has employed 
the even more dubious analogy to characterizations used in deciding whether a statute chang- 
ing the burden of proof may be retroactively applied. 3 Moore and Friedman, Moore’s Federal 
Practice § 43.02, p. 3071 n. 37 (1938). From the mere fact that one has no such vested 
right in burden of proof as to prevent the retroactive application of a statute it hardly follows 
that the federal courts, attempting to reach the same result as the local state court, should 
also consider the matter “procedural.”” Compare Funkhouser v. Preston Co., 290 U.S. 163 
(1933) (state court may apply retroactively a statute allowing interest as damages) with 
Mason v. United States, 260 U.S. 545 (1923) (federal court of equity must apply state rule 
as to measure of damages); note 6g infra. 

38 Francis v. Humphrey, 25 F. Supp. 1, 3 (ill. 1938). 

36 Swift v. Tyson, 16 Pet. (U.S.) 1 (1842). 

37 The Conformity Act, Rev. Stat. § 914 (1875), 28 U.S.C.A. § 724 (1928). 


38 This course was followed in MacDonald v. Central Vermont R., Inc., 31 F. Supp. 298 
(Conn. 1940) (burden of proof of contributory negligence), and, it seems, in Francis v. Hum- 
phrey, 25 F. Supp. 1 (Ill. 1938). But in Sampson v. Channell, 110 F. (2d) 754 (C.C.A. 1st 
1940), cert. den. 310 U.S. 650 (1940), burden of proof was held to be substantive so that state 
law applied, though by the state conflict of laws rule it was characterized as procedural. Cf. 
also Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941), p..115 supra. 


39 No state court is faced with the problem of applying the Erie rule; thus a state characteri- 
zation must be for other purposes, and may be used only as an analogy. See note 34 supra. 
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By far the most serious obstacle in the way of analyzing substance-procedure 
problems under the Erie case so as to obtain the same result in the federal court 
as in the local state courts is that created by the Federal Rules of Civil Proce- 
dure.” A number of the Rules have, under the analysis here pursued, a sub- 
stantive aspect. Federal courts are bound to feel, however, that, in view of their 
promulgation by the Supreme Court, the Rules should be applied. It has been 
argued that the Supreme Court, in incorporating a matter in the Rules, has 
conclusively determined it to be procedural, for necessarily the construction of 
the Rules involved an interpretation of the proviso in the enabling act that 
“said rules shall neither abridge, enlarge, nor modify the substantive rights of 
any litigant.” But the interpretation of the enabling act, made while Swift v. 
Tyson was still law, is not necessarily binding under the new order of the Erie 
rule. The Erie case had not even been argued at the time the Rules were 
adopted,*3 and there is little indication that the Supreme Court had in mind the 
abrupt change to be made.*4 Nor has it seemed likely that the Court would con- 
sider its statements in the Rules, made without the benefit of detailed case-by- 
case consideration, as its final word on the subject. Consequently lower federal 
courts have felt that the question of whether some of the Rules must not yield to 
state law was open for consideration.‘ 

The argument that the Supreme Court has adopted the Rules as they stand 
is not the only factor tending to prevent departure from any one of them. 
There is also a strong feeling that the unity and symmetry of the Rules must be 
preserved entire.4° It has been suggested that the Rules should yield only to a 

4 28 U.S.C.A. foll. § 723c (1941). 

4 Kellman v. Stoltz, 1 Fed. Rules Dec. 726 (Iowa 1941); Summers v. Hearst, 23 F. Supp. 
986 (N.Y. 1938) (semble). 


# 48 Stat. 1064 (1934), 28 U.S.C.A. § 723b (1941). It can also be argued that even though 
certain matters in the Rules are substantive, they simply incorporate the previously existing 
federal law, and therefore do not, contrary to the enabling act, change substantive rights. This 
argument, however, assumes that the Rules have the force of statute, and that Congress may 
enact substantive rules to be applied in the federal courts; but the Erie case declares that this 
would be unconstitutional. Moreover, by the time the Rules went into effect, the substantive 
rights in federal courts were those existing under the Erie case. Note 43 infra. 


43 The Federal Rules were adopted by the Supreme Court on Dec. 20, 1937, were submitted 
to Congress Jan. 3, 1938, and went into effect Sept. 16, 1938. The Erie case was decided April 
25, 1938. 

4« The refusal of Mr. Justice Brandeis, who wrote the opinion in the Erie case, to sign the 
Federal Rules might, however, be taken to indicate otherwise. Moreover, Mr. Justice Black, 
dissenting in New York Life Ins. Co. v. Gamer, 303 U.S. 161, 172 (1938), two months before 


the decision in the Erie case, advocated following the state rule as to the effect of a presump- 
tion. 


4S Cases cited notes 52, 59 infra; consult Clark, Procedural Aspects of the New State Inde- 
pendence, 8 Geo. Wash. L. Rev. 1230, 1232 (1940). But see Sampson v. Channell, r10 F. (2d) 
754, 757 (C.C.A. 1st 1940), cert. den. 310 U.S. 650 (1940). 


“ Clark, op. cit. supra note 45; Clark, The Tompkins Case and the Federal Rules, 1 Fed. 
Rules Dec. 417 (1940). 
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clearly expressed and important state policy ;*’ this, however, regards the matter 
more as a struggle between courts, without taking sufficient account of the effect 
of the Rule on the rights of litigants. The necessity for certainty in procedural 
rules is, of course, another argument in favor of maintaining the Rules intact, 
but since it is everywhere admitted that on “‘substantive” matters contained in 
the Rules the state law must control, the element of uncertainty will be present 
until the characterization problem has been resolved. 

One of the chief fields of contention has been the requirement of Rule 8(c) of 
the Federal Rules that a defendant plead affirmatively contributory negligence. 
Some courts have held that the rule is one of pleading only, having no effect on 
the burden of proof.‘* Under this interpretation the rule is procedural, since for 
this purpose it is important only that counsel know which party is expected to 
raise the issue; thus burden of proof can be determined according to the state 
rule without any effect on the Federal Rules.4? However, this separation of 
burden of pleading and burden of proof not only removes the reason for the 
Rule as to burden of pleading, but may lay a trap for counsel.’° Other courts 
have held that the Rule includes both burden of pleading and burden of proof,* 
but not all of these have held that the Rule must yield to the local state law.” 

The state rule is now followed as to burden of proof in general.’ For in- 


47 Clark, The Tompkins Case and the Federal Rules, 1 Fed. Rules Dec. 417, 422 (1940). 


48 Fort Dodge Hotel Co. v. Bartelt, 119 F. (2d) 253 (C.C.A. 8th 1941); Sampson v. Chan- 
nell, 110 F. (2d) 754 (C.C.A. 1st 1940), cert. den. 310 U.S. 650 (1940). These courts relied upon 
the facts that the Rule is in a section having to do with pleading and motions, and that it in 
terms requires only the pleading of contributory negligence. 


49 This interpretation has been advocated on the ground that it would render unnecessary 
a determination of the validity of Rule 8 (c). Tunks, Categorization and Federalism: “Sub- 
stance” and “Procedure” after Erie Railroad v. Tompkins, 34 Ill. L. Rev. 271, 288 (1939). 
( s° Clark, The Tompkins Case and the Federal Rules, 1 Fed. Rules Dec. 417, 419 n. 7 

1940). 

5* Kellman v. Stoltz, 1 Fed. Rules Dec. 726 (Iowa 1941); McDonald v. Central Vermont 
R., Inc., 31 F. Supp. 298 (Conn. 1940); Francis v. Humphrey, 25 F. Supp. 1 (Ill. 1938); 
1 Moore and Friedman, Moore’s Federal Practice § 8.10, p. 570 (1938); Clark, op. cit. supra 
note 50. These authorities argue that according to the terms of the Rule contributory negli- 


gence is an affirmative defense, and that there is a close connection between burden of pleading 
and burden of proof. 


5 Federal Rule must yield to local law: Francis v. Humphrey, 25 F. Supp. 1 (Ill. 1938). 
Contra: McDonald v. Central Vermont R., Inc., 31 F. Supp. 298 (Conn. 1940) (local state 
court called its rule procedural). In Kellman v. Stoltz, 1 Fed. Rules Dec. 726 (Iowa 1941), it 
was held that in Rule 8(c) the Supreme Court had conclusively determined that the burden of 
proof of contributory negligence is procedural; but in Fort Dodge Hotel Co. v. Bartelt, 119 F. 
(2d) 253 (C.C.A. 8th 1941), decided one month before Kellman v. Stoltz, but not considered 
in it, the circuit court of appeals in a case on appeal from the same Iowa federal court held that 
the burden of proof of contributory negligence is a substantive matter on which state law must 
control. 

53 Cities Service Oil Co. v. Dunlap, 308 U.S. 208 (1939); Rast v. Mutual Life Ins. Co. of 
New York, 112 F. (2d) 769 (C.C.A. 4th 1940); Aetna Life Ins. ‘Co. v. Conway, 102 F. (2d) 743 
(C.C.A. roth 1939); Carter Oil Co. v. Mitchell, 100 F. (2d) 945 (C.C.A. roth 1939). But see 
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stance, the Supreme Court, in a recent case involving title to land, has held that 
the state rule as to the burden of proof must be applied.** In the burden of proof 
cases, there is sometimes the argument that the burden of proof follows the 
cause of action; but state rules are also applied as to res ipsa loquitur®’ and pre- 
sumptions,® to which this argument is inapplicable. The likelihood that in 
some cases these matters will affect the outcome of the litigation, despite the 
way in which counsel conduct the case, makes it desirable to call these things 
substantive in order to reach the same result that a state court would reach.‘? 
The fact that a Federal Rule may be involved should make little difference, as 
the inconvenience of looking to a state rule is slight in this case. 

Rule 8(c) is not the only rule with substantive aspects.5* Rule 3 provides that 
an action is commenced by the filing of a complaint; this has the effect of stop- 


Guardian Life Ins. Co. of America v. Clum, 106 F. (2d) 592, s95 (C.C.A. 3d 1939), cert. den. 
309 U.S. 666 (1940). : 


54 Cities Service Oil Co. v. Dunlap, 308 U.S. 208 (1939). The court held that the Texas 
tule, allocating the burden of proof that the holder of the record legal title was not a bona 
fide purchaser so as to cut off an equitable claim, was a “valuable assurance in favor of title.” 
The Court relied in part on the case of Central Vermont R. Co. v. White, 238 U.S. 507 (1915), 
in which it was held that in an action under the Federal Employers’ Liability Act in a state 
court the federal rule of burden of proof of contibutory negligence must be applied. That case 
may have been so decided because the Supreme Court considered that in Vermont the burden 
of proof was not the result of a procedural rule, but followed a part of plaintiff’s “cause of 
action.” Ibid., at 512. But cf. Pariso v. Towse, 45 F. (2d) 962, 964 (C.C.A. 2d 1930): in follow- 
ing a state statute the federal court must also follow the “procedure” (as to burden of proof) 
adopted by the state court in its administration. 


5 Sierocinski v. Du Pont De Nemours Co., 118 F. (2d) 531 (C.C.A. 3d 1941); Martin & Co. 
v. Cobb, 110 F. (2d) 159 (C.C.A. 8th 1940); Liggett & Myers Tobacco Co. v. De Lape, 109 F. 
(2d) 598 (C.C.A. oth 1940); Allison v. Great A. & P. Tea Co., 99 F. (2d) 507 (C.C.A. 4th 1938); 
Coca-Cola Bottling Co. of Henderson v. Munn, 99 F. (2d) 190 (C.C.A. 4th 1938) (refers also 
to Conformity Act); see Hagan & Cushing Co. v. Washington Power Co., 99 F. (2d) 614 
(C.C.A. oth 1938). 

86 Montgomery v. Hutchins, 118 F. (2d) 661 (C.C.A. oth 1941); Sierocinski v. Du Pont 
De Nemours Co., 118 F. (2d) 531 (C.C.A. 3d 1941); Peterson v. Sheridan, 115 F. (2d) 121 
(C.C.A. 8th 1940); Rast v. Mutual Life Ins. Co. of New York, 112 F. (2d) 769 (C.C.A. 4th 
1940); Stephenson v. Grand Trunk Western R. Co., 110 F. (2d) 401, 410 (C.C.A. 7th 1940), 
cert. granted 310 U.S. 623 (1940), cert. dismissed 311 U.S. 720 (1940); Equitable Life Assur- 
ance Society v. McDonald, 96 F. (2d) 437 (C.C.A. oth 1938), cert. den. 305 U.S. 624 (1938). 


5’ Perhaps it is on occasion questionable whether the difference in rules has such an effect, 
however. A federal court in Iowa must now instruct the jury that the burden of proof as to con- 
tributory negligence is on the plaintiff, Fort Dodge Hotel Co. v. Bartelt, 119 F. (2d) 253 
(C.C.A. 8th 1941), but that there is a presumption that he used due care, even though there 
is no evidence on the issue in his favor and some against him. Peterson v. Sheridan, 115 F. 


(ad) 121 (C.C.A. 8th 1940). Here the burden of proof and the presumption practically cancel 
each other. 


* Rule 23(b), with regard to stockholders’ derivative suits, is perhaps an even more out- 
standing case; but consideration of that rule is reserved for a later discussion, dealing more 
particularly with equity. 
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ping the running of a state statute of limitations. In the single case in which the 
point has arisen, the rule was followed, even though service of process was not 
made within the time required by the state statute, and the period of limitation 
had meanwhile run.’® But it would seem that the statute of limitations, as to 
which the state law undoubtedly controls, is itself a matter of giving notice, 
guarding against harassing the defendant with a stale claim. To the defendant 
it can make little difference whether the complaint has been filed but not served, 
or whether it simply has not been filed. The state rule as to serving of the com- 
plaint is just as important to him as is the state statute of limitations. 
Another rule affecting the running of state statutes of limitations is Rule 
15(c), providing that if the claim or defense asserted in an amended pleading 
“‘arose out of the conduct, transaction, or occurrence set forth or attempted to 
be set forth in the original pleading,” the amendment relates back to the date of 
the original pleading. Despite the broad language purposely™ used by the Rule 
in specifying what sort of claims shall relate back, it has been held that if the 
claim in the amendment states a new “cause of action”’ it will not relate back, 
state law being used to determine whether the amendment constituted a new 
“‘cause of action.” Since this Rule is one designed to cure errors of counsel, the 
assumption that counsel has foreseen the developments of the case and has cor- 
rectly applied the Federal Rule is scarcely applicable in determining whether or 
not this is merely a rule of practice. If federal courts follow a broad, uniform 
interpretation of this Rule, there will be differences between the state and fed- 
eral courts in determining whether a claim stated in an amended pleading is 
barred by the statute of limitations, and the outcome of the case will certainly 
be affected. But if narrower, state “cause of action” concepts are allowed to 
restrict this rule, it may become necessary for counsel to plead theories of re- 


59 Gallagher v. Carroll, 27 F. Supp. 568 (N.Y. 1939). 


6° Moore has suggested, using the analogy of decisions in the field of conflict of laws, that 
only the period of limitations is the substantive part of a statute of limitations, while the 
method by which the running of the statute is halted is procedural. 1 Moore and Friedman, 
Moore’s Federal Practice § 3.06 (1938), note 34 supra. But in Michigan Ins. Bank v. El- 
dred, 130 U.S. 693 (1889) (considering situation before Conformity Act), the federal court 
applied the requirement of service along with the state statute of limitations. See also Fearing 
v. Glenn, 73 Fed. 116 (C.C.A. 2d 1896) (because Rhode Island statute of limitations applicable 
in New York, Rhode Island rule as to commencement of action also applied in New York). 
The Advisory Committee considered that the matter was left open. Advisory Committee, 
Note 4 on Rule 3, Federal Rules of Civil Procedure, 28 U.S.C.A. foll. § 723(c) (1941). 

6: ; Moore and Friedman, Moore’s Federal Practice § 15.08 (1938); Sunderland, The New 
Federal Rules, 45 W. Va. L. Q. 5, 15 (1938). 

® Whitham Construction Co. v. Remer, 105 F. (2d) 371 (C.C.A. roth 1939) (state decision 
that administrator’s action for wrongful death is not res judicata on the survival of deceased’s 
tort claims, determines that amendment claiming survival of tort does not relate back in 
wrongful death action); cf. Kansas Gas & Electric Co. v. Evans, 100 F. (2d) 549 (C.C.A. roth 
1938), cert. den. 306 U.S. 665 (1939) (before Rules effective). But see White v. Holland Fur- 
nace Co., 31 F. Supp. 32 (Ohio 1939); Perry v. Southern R. Co., 29 F. Supp. 1006 (Tenn. 
1939), app. dismissed 114 F. (2d) 368 (C.C.A. 6th 1940). 
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he covery and of defense in the original pleadings, while the Rules themselves re- 
ot quire only a simple narrative statement of the grounds of the claim,** and a 
on broad interpretation has generally been given to the term “‘cause of action” in 
to the federal courts.*¢ Furthermore, provisions in the Rules for pre-trial confer- 
ce, ences and for liberal deposition and discovery practice” give opposing counsel a 
nt greater opportunity to know the facts and possible claims, so that there is less 
ad, chance of surprise by amendment to the pleadings. Thus the relation of Rule 
m- 15(c) to others of the Federal Rules and the inconvenience of allowing it to be 
controlled by state law will probably make it more desirable to characterize the 
nn Rule as “‘procedural’’ in spite of its substantive aspects. 
ng Rule 13(a), making compulsory any counterclaim arising out of the transac- 
to tion or occurrence which is the subject matter of the opposing claim, may make 
of a judgment in the federal court res judicata as to issues which would not have 
ule been foreclosed by a state court’s judgment in the same action. While this point 
the has not yet been litigated as to a matter governed by the Rules,” it seems that 
ck, the Rule should be applied. Though res judicata is certainly a rule of substan- 
ew tive law, in the sense that the same judgment must be given the same effect in 
the both state and federal court, each court should be able to decide for itself how 
or- many matters should be brought before it in a particular action. A compulsory 
OF counterclaim seems to be a matter which counsel familiar with the Rule should 
rm be able to keep from prejudicing the rights of his client. 
ed- The measure of damages is clearly a matter of substantive law in which state 
t is law controls; in many cases under the Erie rule the state measure of damages 
nly has been applied. But in two cases involving damages recoverable on an in- 
| to 6 1 Moore and Friedman, Moore’s Federal Practice § 8.07 (1938). 64 Thid., at § 2.04. 
re *s Rule 16, Federal Rules of Civil Procedure, 28 U.S.C.A. foll. § 723¢ (1941). 
Rules 26-37, Federal Rules of Civil Procedure, 28 U.S.C.A. foll. § 723¢ (1941). 
that % See Coos Bay Lumber Co. v. Collier, 104 F. (2d) 722, 725 (C.C.A. oth 1939) (question 
the not decided, as federal and state rules then in accord); cf. Farrington v. Stoddard, 115 F. (2d) 
nan, 96 (C.C.A. 1st 1940) (joinder of claims; follows state rule of no mandatory joinder of action 
El for death damages and for tort liability from same accident). 
ourt * State statutes fixing the measure of damages were applied in federal courts prior to the 
ring Erie case. Mason v. United States, 260 U.S. 545 (1923). 
able % City of Texarkana v. Arkansas Louisiana Gas Co., 118 F. (2d) 289 (C.C.A. sth 1941); 
rk). Grand Trunk Western R. Co. v. Nelson Co., 116 F. (2d) 823 (C.C.A. 6th 1942), rehearing 
ttee, den. 118 F. (2d) 252 (C.C.A. 6th 1941); New York Life Ins. Co. v. Griesedieck, 116 F. (2d) 
559 (C.C.A. 8th 1941), cert. den. 312 U.S. 704 (1941); Prudential Ins. Co. of America v. Land 
New Estates, 110 F. (2d) 617 (C.C.A. 2d 1940); Land Oberoesterreich v. Gude, 1og F. (2d) 635 
(C.C.A. ad 1940), cert. den. 311 U.S. 670 (1940); American Optometric Ass’n v. Ritholz, 101 
ision F. (2d) 883 (C.C.A. 7th 1939), cert. den. 307 U.S. 647 (1939); Small v. Kiel, 101 F. (2d) 444 
sed’s (C.C.A. 8th 1939); Bissonette v. Nat’l Biscuit Co., 100 F. (2d) 1003 (C.C.A. 2d 1939); 
‘k in Brabham v. Mississippi, 97 F. (2d) 251 (C.C.A. sth 1938), cert. den. 305 U.S. 636 (1938); cf. 
roth Six Companies v. Joint Highway Dist., 311 U.S. 180 (1940) (effect to be given liquidated dam- 
Fur- ages clause). But compare the treatment of measure of damages in the field of retroactive 
‘enn. laws, Funkhouser v. Preston Co., 290 U.S. 163 (1933) (measure of damages relates only to 


remedy); cf. note 34 supra. 
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junction bond”® and another on costs recoverable in a foreclosure of tax liens,” 
the state law was held not to apply as to the inclusion of attorney’s fees.” The 
reasons given for these decisions are that an injunction bond is part of the 
machinery of the federal court, which must construe its own orders ;?) and that 
the power to award costs has traditionally been a ‘“‘general power of a court of 
equity” not cut off even by a state statute.’* Nevertheless, differences between 
state and federal courts in such matters are to be regretted; they may makea 
material pecuniary difference to the litigants. The freedom from state law of 
procedure in federal courts of equity,’’ which is in part the historic basis for 
independent allowance of extraordinary items of costs and difference in condi- 
tions of injunction bonds, is now no greater than the freedom of procedure in the 
combined federal court of law and equity; and we have seen that other items 
thought procedural or substantive before the Erie decision have been subject to 
reexamination. 

On the other hand, in at least one instance a federal court’s application of 
state law appears to be subject to criticism. In Waggaman v. General Finance 
Co.,* the court applied the Pennsylvania rule that in the absence of pleading 
and proof of foreign law, it shall be presumed to be the same as the law of 
Pennsylvania. This disregards the rule that federal district courts take notice of 
the laws of all the states.’77 It seems that the court should have considered the 
matter ‘‘procedural,”’ as have other federal courts since the Erie decision.” It 


7 Salvage Process Corp. v. Acme Tank Cleaning Process Corp., 104 F. (2d) ros (C.C.A. 
2d 1939), cert. den. 308 U.S. 599 (1939); Travellers Mut. Casualty Co. v. Skeer, 24 F. Supp. 


805 (Mo. 1938), app. dismissed 106 F. (2d) 1017, 1018 (C.C.A. 8th 1939). In both cases at- 
torney’s fees were disallowed, contrary to the state rule. 


7 Mercantile-Commerce Bank & Trust Co. v. Arkansas Levee District, 106 F. (2d) 96% 
(C.C.A. 8th 1939). Attorney’s fees were allowed, contrary to the state rule. 


72 Cf. American Optometric Ass’n v. Ritholz, 101 F. (2d) 883 (C.C.A. 7th 1939), cert. den. 


307 U.S. 647 (1940) (state law governs as to right to recover attorney’s fees as damages in 
suit at equity). 


73 Traveller’s Mut. Casualty Co. v. Skeer, 24 F. Supp. 805 (Mo. 1938), app. dismissed 
106 F. (2d) 1017, 1018 (C.C.A. 8th 1939). 


7% Dodge v. Tulleys, 144 U.S. 451, 457 (1892); cf. Sprague v. Ticonic Nat’l Bank, 307 U.S. 
160 (1939) (power of equity, but no mention of state law). 


78 Von Moschzisker, Equity Jurisdiction in the Federal Courts, 75 U. of Pa. L. Rev. 287, 
295 (1927). 


76 116 F. (2d) 254 (C.C.A. 3d 1940). 


77 Owings v. Hull, 9 Pet. (U.S.) *607, *625 (1835): “We are of opinion that the Circuit 
Court [for the District of Maryland] was bound to take judicial notice of the laws of Louisiana.” 
See Hanley v. Donoghue, 116 U.S. 1 (1885); Goodrich, Conflict of Laws § 80, p. 195 (2d ed. 
1938). 


7 Gallup v. Caldwell, 120 F. (2d) go (C.C.A. 3d 1941); Cray, McFawn & Co. v. Hegarty, 
Conroy & Co., 27 F. Supp. 93 (N.Y. 1939), aff’d without discussion of this point, 109 F. (2d) 
443 (C.C.A. 2d 1940). 
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has to do with the method by which the foreign law is to be brought before the 
court and so is a rule to which counsel can adapt themselves. The convenience 
of the rule, and its tendency to cure errors of counsel in cases where the prob- 
lem was not recognized or the law of the wrong state considered at the trial 
stage, should commend it to a court which has frequently to deal with transac- 
tions foreign to the state in which it sits. When the local law states that the 
foreign law is applicable, a federal court should use the most expeditious means 
of applying it.* 


INSECURITY UNDER THE SOCIAL SECURITY ACT 


The Social Security Act' was designed to provide safeguards for the “security 
of the men, women, and children of the Nation.’’? Some of the eleven titles, such 
as those dealing with unemployment? and old age‘ insurance, the Congress saw 
fit to have administered directly by the federal government. In other instances, 
however, the Congress left a large area of discretion to the state legislatures. 
With respect to problems of old age assistance,’ aid to dependent children,* and 
aid to the blind,’ the act makes use of the grant-in-aid device;* the states receive 
the federal funds upon conforming to certain conditions. The Social Security 
Board was established to insure adherence to these stated conditions and may 
refuse to certify a state plan which does not conform to them. While the condi- 
tions as stated do not seem complicated or vague, the board’s methods of ad- 
ministering the act have introduced considerable conflict and confusion. State 
legislators have had difficulty in determining what sort of plans will meet the 
board’s interpretation of these requirements. Plans which seem to meet all the 
formal conditions have not received the approval of the board. Plans which 
have received the approval of the board have not been administered in accord- 
ance with their terms; through the board’s power to withhold funds, other and 
inconsistent provisions have been, in practical effect, read into the plans. 

The conditions, in the order in which they are stated in the statute, are: 


* The second part of this note, dealing with other problems arising out of the decision in 
Erie R. Co. v. Tompkins, will appear in the February issue. 
* 49 Stat. 620 (1935), amended by 53 Stat. 1360 (1939), 42 U.S.C.A. § 301 (Supp. 1940). 


* Economic Security Act, Hearings before the Committee on Ways and Means on H.R. 
4120, 74th Cong. rst Sess. (1935), at 13. 


3 Title 3. 5 Title 1. 

‘Title 2. “ 6 Title 4. 7 Title 10. 

* Address of E. Clague, Associate Director of the Bureau of Research and Statistics of the 
Social Security Board, before the Public Charities Association of Pennsylvania, Pittsburgh, 
Pa., May 6, 1936: “. . . . the act is founded upon a tried and proven method known as Federal 


grants-in-aid, a method which offers opportunities for assistance to states without undermining 
their sense of responsibility.” 
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1) the program must be statewide; 2) the state must participate financially; 
3) the plan must be supervised or administered by a single state agency; 4) the 
applicant, denied help locally, must be afforded an opportunity for a fair hearing 
before the state agency; 5) the state’s methods of administration must be 
proper and efficient and must include a merit system for personnel;'* 6) the 
plan must provide for informational reports to the federal board in the form 
the board requires; 7) the ‘‘state agency shall, in determining need, take into 
consideration any other income and resources of an individual’; 8) informa- 
tion and records regarding recipients and applicants must not be open to the 
public." In addition, there are three requirements relating to the types of indi- 
viduals who may be given aid: 1) in plans for the aged, the age requirement 
cannot be greater than sixty-five;"4 2) a residence requirement cannot be longer 
than five years within the last nine, with one year’s continuous residence imme- 
diately preceding the application ;*5 3) there can be no citizenship requirement 
which excludes any citizen of the United States."® 

The public statements of the board give no indication that there should be 
any great difficulty in interpreting the conditions of the act. Members of the 
board always say that the power to determine which individuals are in need is 
left to the states; they constantly make statements such as: “‘ The Social Se- 
curity Act lays down minimum requirements’’’ and “‘states . . . . make their 
own plans.”** They emphasize that the plan violates none of the traditional 
notions of states’ rights’? and is little more ‘‘than an enabling statute, granting 
aid to state systems 20 The final decision as to who receives aid and as to 


9 Tit. 1, § 2(a)(1)—(4), 49 Stat. 620 (1935), 42 U.S.C.A. § 302(a)(1)—(4) (Supp. 1940). 

© Tit. 1, § 2(a)(s5), 49 Stat. 620 (1935), amended by 53 Stat. 1360 (1939), 42 U.S.C.A. 
§ 302(a)(s) (Supp. 1940). 

™ Tit. 1, § 2(a)(6), 49 Stat. 620 (1935), 42 U.S.C.A. § 302(a)(6) (Supp. 1940). 

Tit. 1, § 2(a)(7), 53 Stat. 1360-61 (1939), 42 U.S.C.A. § 302(a)(7) (Supp. 1940). 

13 Tit. 1, § 2(a)(8), 53 Stat. 1361 (1939), 42 U.S.C.A. § 302(a)(8) (Supp. 1940). 


14 Tit. 1, § 2(b)(1), 49 Stat. 620 (1935), 42 U.S.C.A. § 302(b)(1) (Supp. 1940). There is no 
age requirement under Title 10, dealing with aid to the blind, nor under Title 4, providing for 
aid to children. 


5 Tit. 1, § 2(b)(2), 49 Stat. 621 (1935), 42 U.S.C.A. § 302(b)(2) (Supp. 1940). The resi- 
dence requirement for children, under Title 4, is that they have lived in the state for one year, 
or have been born during the previous year if the mother resided in the state. 


*6 Tit. 1, § 2(b)(3), 49 Stat. 621 (1935), 42 U.S.C.A. § 302(b)(2) (Supp. 1940). 

7 Address of V. M. Miles, member of the Social Security Board, before Annual Meeting 
of National Dry Goods Association, New York City, Jan. 21, 1936; consult Social Security 
Board, Social Security in America 217 (1937). 

8 Address of F. S. Bane, Executive Director of Social Security Board, before Conference 
of Mayors, Washington, D.C., Nov. 17, 1936. 


"9 Address of F. S. Bane before Public Charities Association of Pennsylvania, Philadelphia, 
Pa., Jan. 18, 1936. 


2° Address of V. M. Miles before the Northeastern Retail Lumber Dealers, New York City, 
Jan. 29, 1936. 
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how much aid shall be given under a plan is left to the states.“ And in a publica- 
tion of the Social Security Board in 1940, it is stated that “‘the State—not the 
Federal Government—decides who shall get aid and how much shall be paid to 
each person .. . .each State decides how much property or other resources those 
it aids may have.” 

There is considerable discrepancy, however, between these statements of the 
board and its methods of administration. It is the purpose of this note to con- 
sider the grounds upon which the board has disapproved state plans or changed 
the methods of administering them, and the power of the board under the act to 
refuse certification or withhold funds on the grounds it does. 


FEDERAL BOARD ACTIVITIES IN THE STATES 


One source of difficulty has been the question of family responsibility. Many 
states have, or at one time had, provisions prohibiting deduction of the re- 
sources of an applicant’s family in determining whether or not he should receive 
aid. Despite these provisions, family responsibility appears to be a part of the 
social security system throughout the country.*? The board has not found it 
necessary actually to refuse certification of any plan in order to secure this re- 
sult. The power to withhold funds has been sufficient. 

In Missouri, after state appellate courts had interpreted the state statute as 
meaning that the possibility of help from relatives was not to be regarded as 
income of the applicant,”4 the state administrator was faced with the alternative 


* Address of V. M. Miles before the Chamber of Commerce, Lynchburg, Va., April 9, 
1936: “Each state determines for itself who is eligible for old-age assistance and the amount 
to be paid monthly to the needy aged.” Address of A. J. Altmeyer, Chairman of the Social 
Security Board, before the National Association of Mutual Insurance Companies, Grand 
Rapids, Mich., Oct. 4, 1937: “In public welfare, this country has had years of experience 
under state and local laws, and all that the Social Security Act does is to offer federal aid in 
developing these existing programs.” J. B. Tate, General Counsel of the Social Security Board, 
has written: “One very definite limitation upon the Social Security Board’s authority will 
occur at once. The state agency represents the state government. Without attempting to 
clarify the muddy waters which engulf most discussions of sovereignty, I may say that the 
agency represents the state in its sovereign capacity These powers have been recognized 
as including the ultimate right to interpret state legislative policy including specifically, their 
own statutes. Any treading upon the prerogatives of the state agency gives rise immediately 
to a conflict between the federal agency and the state agency. They act under distinct laws 
and have distinct powers of interpretation, decision, and administration ” Tate, Problem 
of Advice in the Administration of Social Security Laws, 3 Fed. B.A.J. 319, 320 (1939). 


* Social Security Board, What Is Social Security?, at 14, 15 (1940). 


3 For a review of state laws and the uniformity of policy in regard to family responsibility 
in spite of wide differences in those state laws, consult Hart, Legal Responsibility of Relatives 
for Care of the Aged, 15 Soc. Serv. Rev. 285 (1941). 


* Price v. State Soc. Security Com’n, 232 Mo. App. 721, 121 S.W. (2d) 298 (1938); Moore 
v. State Soc. Security Com’n, 233 Mo. App. 536, 122 S.W. (2d) 391 (1938). 
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of losing federal funds or disobeying the state court order.** His dilemma was 
solved only by an amendment to the state act providing for family responsi- 
bility.** The state administrator in Washington had much the same experi- 
ence,”” and the statute prohibiting family responsibility was changed.* The 
same problem is likely to arise again, however, for under the recently passed 
Senior Citizens Act, family responsibility is prohibited in certain instances.” In 
Oklahoma, where the statute enacted to comply with the provisions of the 
Social Security Act contained no reference to family responsibility ,3° that policy 
is enforced under color of a long-forgotten statute which, when enacted, had no 
relation to social security.** In Texas, under a statute excluding consideration of 
the ability of children to support an applicant, the same problem has arisen. 
As stated by a member of Congress from that state, ‘this item soon became the 
chief object of the case workers’ investigations We thought that under 
this act the State would be the judge of the need of an applicant, but we were to 
soon find that our own ideas of need had little to do with the actual administra- 
tion of the program. Ostensibly in the hands of local people our program has 
been controlled by the interpretations and investigations of the ‘approved’ 
social service consultants which the Social Security Board has forced upon us. 
And these people have in almost every case taken the unreasonable attitude 
that no matter how destitute an old person or an old couple might be, that their 
evident need was no basis of certification to the pension rolls if perchance any 
child made even a small contribution to their support.’’33 

Another conflict between the federal board and the state legislatures con- 


cerns legislative directions to state agencies prohibiting them from deducting 
certain amounts of personal income or certain kinds of resources in determin- 
ing need. In California, the amount to be disregarded in giving old age as- 
sistance was personal income up to $15 per month and certain other personal 


*s The Courts and Family Responsibility, 13 Soc. Serv. Rev. 105, 109 (1939): “.. . . the 
Social Security Board is an administrative body. It has neither legislative nor judicial powers. 
The Congress did not define the needy aged as persons without relatives who are willing to 
give assistance. Can the Social Security Board require the states to make such a definition? 
We hope the Missouri authorities will ask the United States courts if the administrators of 
the Social Security Board are not exceeding their authority.” 


26 Mo. Stat. Ann. (1939) § 9406 (6). 
27 Conant v. State, 197 Wash. 21, 84 P. (2d) 378 (1938). 


28 Wash. Rev. Stat. Ann. (Remington, Supp. 1940) § 10007-117a; The Courts and Family 
Responsibility, 13 Soc. Serv. Rev. 105, 110 n. 5 (1939). 


29 Wash. L. (1941) c. 1, § 3(h)(1). 

3° Okla. Stat. (Harlow, Supp. 1940) § 4715z21(a), (b). 
3* Okla. Stat. (Harlow, Supp. 1938) § 1691. 

»# Tex. Stat. (Vernon, Supp. 1941) art. 6243-6. 

33 84 Cong. Rec. 6851 (1939). 
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resources such as lodging, firewood, water, and garden produce.*4 On March 25, 
1941, the Executive Director of the Federal Social Security Board wrote Con- 
gressman Voorhis of California that this statute was out of conformity with the 
Federal Social Security Act, suggesting four alternatives which the state might 
adopt, each of which gave “due regard to the income and resources of the indi- 
vidual.”5 On April 5, the letter was printed in the California legislative assem- 
bly journal;** on June 14, the statute was amended, adopting one of the al- 
ternatives.37 

The same problem arose in Minnesota and in Iowa, with regard to aid to the 
blind. The Minnesota plan, providing for a grant of $30 per month to all blind 
persons with less than $365 per year, was disapproved by the board, but not, it 
is true, on this ground alone.3* The similar Iowa statute was amended, ap- 
parently at the suggestion of the board.3* 

In many instances, the board has had its own way without the necessity for 
such open conflicts. The most effective way for the board to secure control, of 
course, is by means of state legislation giving to the state agency complete 


4 Calif. Welfare and Institutions Code (Deering, Supp. 1939) §§ 2020, 3084. 

3s California Legislature Fifty-fourth Session Assembly Daily Journal 1595 (April 5, 1941). 
The choices as set out were: 1) Consideration of all income and resources of the applicant 
followed by a grant of aid sufficient “ ‘to provide him with a reasonable subsistence compatible 
with health and well being.’ Under such a provision, awards would be determined on a budg- 
etary basis . . . . considered by the board to be the most satisfactory basis 
sideration of all income and resources of the applicant followed by a grant of aid which, “when 
added to the income . . . . of the applicant from all other sources, [equals] forty dollars ($40) 
per month ” If the applicant’s need is greater than $40, he may receive aid up to $40 
which, when added to his income, “shall equal his actual need . . . . provided that the same 
standards of determining his need were applied [as would have been in the case of] a person 
without any income or resources.” 3) Provision that “the amount of aid to which any ap- 
plicant shall be entitled shall be, when added to the income of the applicant from all other 
sources,” $40 per month. 4) Provision increasing the grant to $55; then instead of ignoring 
an applicant’s first $15 per month income, investigation of need resulting in a deduction of 
$15 from the grant of those who earned it or were given it. Thus those without any income 
would receive $55. As the Director said, ‘This would, no doubt, increase the cost of the pro- 
grams.” 

36 Thid. 


37 Calif. Welfare and Institutions Code (Deering, Supp. 1939) §§ 2020, 3084, amended by 
Calif. S. 1347, Reg. Sess. (June 14, 1941). In this revision the Executive Director’s second al- 
ternative was adopted. Note 35 supra. 

The act also split the program for aid to the blind into two parts: one administered by the 
state alone with state funds, the other to meet the requirements for securing federal aid. The 
first plan retains substantially the same provisions as the one under which the state had for- 
merly been receiving federal aid. The second adopts the suggestions of the Social Security 
Board, including the methods of investigating need. 

# Orfield, Old Age Assistance: With Special Reference to Nebraska, 17 Neb. L. Bull. 287, 
302 (1938). Plans of Illinois, Missouri, Nebraska, and Pennsylvania, with the same provision 
as this Minnesota plan, have likewise been disapproved. 

+ Towa Acts 170, at § 2 (1941). 
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power to cooperate with the board.‘* In fact, states have been constantly 
amending their statutes to this effect in the past few years. The language varies 
in intensity from “‘ cooperate with the Federal Government in welfare matters of 
mutual concern,” and “‘cooperate with the federal social security board .... 
in any reasonable manner which may be necessary to qualify for federal aid,”’# 
to‘‘act as the agent of the federal government in welfare matters of mutual con- 
cern.”’43 There is, of course, little evidence as to what part the board has played 
in securing the insertion of these provisions in the state statutes.‘4 Certainly, 
however, the contrast between the board’s statements and its activities relative 
to the power of the states to determine need indicates that its public utterances 
may not reveal accurately its position as to the states’ power to formulate 
policy.‘ 

The desire for a state agency, free from all controls other than those of the 


4° An example of this type of statute is that enacted in Michigan: “The Commission, with 
the approval of the governor, shall have power to cooperate with the federal government, or 
any of its agencies or instrumentalities, in handling the welfare and relief problems and needs 
of the people of this state, to the extent authorized by the laws of this state. To such end, 
the commission shall have power to adopt any plan or plans required or desirable to participate 
in the distribution of federal moneys or the assistance of the federal government, and the 
commission shall have power to accept on behalf of the State of Michigan any allotment of 
federal moneys. The commission shall be authorized and empowered to adopt any rules and 
regulations and enter into any agreement or agreements with local units of government as may 
be necessary to enable the State of Michigan, or such local units, or both, to participate in 
any such plan or plans as said commission may deem desirable for the welfare of the people of 
this state. For the purpose of assuring full federal approval of the activities of the department 
and local departments with respect to the operation of any such plan or plans, the commission 
shall have the power to do all things reasonable and proper to conform with all federal require- 
ments pertaining to methods and standards of administration. In the making of any rules and 
regulations with respect thereto, there shall be included such methods and standards of ad- 
ministration for the work of local units, including the necessary supervision thereof, as may 
be required for the receipt of aid from the federal government.” Mich. Stat. Ann. (Henderson, 
Supp. 1941) § 16.410. 


4 Ala. Code Ann. (Michie, 1940) tit. 49, § 8(6). 
# Ind. Stat. Ann. (Burns, Supp. 1941) § 52-1104(h). 
43 Wyo. Rev. Stat. Ann. (Courtright, Supp. 1940) § 103-1605(h). 


#4 Ariz. Code Ann. (Bobbs-Merrill, 1939) § 70-206(e); Ark. Dig. Stat. (Pope, Ann. Supp. 
1940) 486, at § 7(9); Colo. Stat. Ann. (Michie, 1935) c. 141, § 20(6); Conn. Gen. Stat. (Supp. 
1939) §.567e; Fla. Comp. Gen. Laws Ann. (Supp. 1940) § 4139 (2); Ga. L. (1937) 355) 
at §6(9); Idaho Code Ann. (Supp. 1940) § 30A-202 (5), (7)-(9); Iowa Code (1939) 
§ 3661.007(2); Kan. Gen. Stat. Ann. (Corrick, Supp. 1939) § 39-708(a); Me. Acts & Res. 
(1937) 310, at § 16; Md. Ann. Code (Flack, 1939) art. 70A, § 5(d); Minn. Stat. (Mason, Supp. 
1940) § 3199-102(6); Miss. L. (1940) 489, at § 4(e); Mo. Rev. Stat. (1939) § 9399(2); Mont. 
Rev. Codes (Supp. 1939) § 340A. 48 (f); Nev. Comp. Laws (Hillyer, Supp. 1938) § 5154.04(e); 
N. H. Laws (1937) 429, at § 6, vii; N. M. Stat. Ann. (Courtright, Supp. 1938) § 134-2509; 
N.Y. Social Welfare Law (McKinney, 1941) § 29; R. I. Gen. Laws (1938) c. 59, § 2 (e); S.C. 
Code (Supp. 1938) § 4996-59. 


45 Note 21 supra. 
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federal board, is further manifested by the board’s interpretation of the single 
agency requirement with reference to judicial review. In Illinois an aged appli- 
cant was awarded assistance by the local agency, which determination was over- 
ruled by the state agency. Acting under a statute providing for trial de novo, 
the circuit court directed the state agency to grant the applicant assistance. 
Upon the first hearing the Illinois Supreme Court affirmed. Upon rehearing the 
court held that the statutory right to a trial de novo was a grant of executive 
power to the courts and hence unconstitutional.“* The opinion apparently left 
open, however, the possibility of review of state agency determinations. At 
some time, either before or after the opinion on rehearing, the Executive Direc- 
tor of the Federal Social Security Board wrote as follows to the Illinois Depart- 
ment of Welfare: “‘If the effect of this decision is to limit the State agency to 
purely ministerial activities and to divide the administrative authorities so that 
there is no longer a single State agency as contemplated by the Social Security 
Act, it will be necessary for the Social Security Board to consider the continuing 
conformity of the Illinois plan to the Social Security Act.’’47 


STATUTORY JUSTIFICATION FOR THE BOARD’S ACTIVITIES 


The question naturally arises whether the board has the power under the 
act to indulge in this sort of activity. In considering the provisions of the act it- 
self perhaps the most important of the 1939 amendments should first be men- 
tioned. Requirement (7) of Title 1, Section 2(a), added at that time, provides 
that “the state agency shall, in determining need, take into consideration any 
other income and resources of an individual claiming old age assistance.”’4* At 
the same time, the word “needy” was added in four additional places scattered 
throughout these public welfare titles.4° These two elements of the 1939 amend- 
ments, in addition to the fact that the act was originally to be for the benefit of 
needy persons, might seem to give the board power to impose its policy of indi- 
vidual need determination. On closer examination, however, it becomes quite 
clear that neither the original act nor any of the amendments was intended to 
empower the board to impose the conditions it does, 

These amendments must be interpreted in the light of the original act.5° As 
originally provided, the conditions with which the states were required to com- 
ply were almost entirely matters of administration rather than of policy. States 
were to determine questions of policy such as that of need. The preamble to 


“ Borreson v. Dept. of Pub. Welfare, 368 Ill. 425, 14 N.E. (2d) 485 (1938), noted in 37 
Mich. L. Rev. 639 (1939) and 27 Ill. B. J. 203 (1939). 

4” Schneider, Social Security Act in Operation, 17 Neb. L. Bull., No. 4, at 145, 148 (1938). 
# Similar changes were made in Titles 4 (aid to dependent children) and ro (aid to blind). 
Title 1, § 6; Title 4, § 406(a); Title 10, §§ 1003, 1006. 


5° : Sutherland, Statutory Construction §§ 231, 235 (Lewis ed. 1904); Black, Interpretation 
of Laws §§ 130-34 (1896). 
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each of the welfare titles* states the following purpose: ‘“‘ An act to provide for 
the general welfare . . . . by enabling the several states to make more adequate 
provision for aged persons.” The same intent is expressed in the enabling por- 
tion of each title, where it is stated that the act is ‘for the purpose of enabling 
each state to furnish financial assistance, as far as practicable under the condi- 
tions in such state ” There is no specific indication that the federal board 
was to consider any of these problems. There is strong reliance upon the fact 
that state legislators are more familiar with the peculiar local conditions, and 
therefore in a far better position to determine the amounts and kinds of need, 

The legislative history of the measure lends further weight to this interpreta- 
tion. In the original report of the House Committee on Ways and Means it 
was stated that ‘‘a few standards are prescribed which the states must meet to 
entitle them to Federal aid, but these impose only reasonable conditions and 
leave the states free of the arbitrary interference from Washington.”’s3 During 
the debates,54 and in answer to specific questions on this point of construction, 
the pattern remained unchanged. The Chairman of the Senate Finance Com- 
mittee said when introducing the bill: “‘It attacks major problems presented 
by .... destitution of the aged and blind and of physically handicapped or 
orphaned children, and seeks to accomplish these purposes through encourage- 
ment given the states to meet these problems by state actions.”’* The sponsor 
of the bill in the senate assured a questioner that the act was intended merely to 
provide aid to supplement state efforts.’ 


This interpretation is reinforced by a consideration of the specific conditions 


5" Titles 1 (aged), 4 (dependent children), and 10 (blind). 


5? On the wide use of such data in the interpretation of statutes, consult Jones, Extrinsic 
Aids in the Federal Courts, 25 Iowa L. Rev. 737 (1940); Sutherland, op. cit. supra note 50, 
at §§ 456, 470. 

83 H. R. Rep. 615, 74th Cong. 1st Sess. (1935). 


54 79 Cong. Rec. 5780, 5782, 5897 (1935). 


5579 Cong. Rec. 5474 (1935). 

“Mr. McLaughlin. May I inquire how the determination is to be made in the individual 
case as to the amount which that individual is to obtain? 

“Mr. Doughton. That will be under State law and will be determined entirely by State law. 

“Mr. McLaughlin. Will there be different formulas set up in the different States, or will 
there be one national formula? 

“Mr. Doughton. No; the National Government will not have anything to do with it. The 
administration of the law is left entirely to the States. 

“Mr. McLaughlin. The National Government and none of its agencies or instrumentalities 
will have anything to say about how much the individual gets in a State? 

“Mr. Doughton. Not a word. The State might set up a system that the federal govern- 
ment would not approve, but it will not have the right to say just how much the State should 
give or not give They would not have any right to say what amount should be paid. 
That would be left entirely to the State law.” 

8 79 Cong. Rec. 9267 (1935). 

57 79 Cong. Rec. 9426 (1935). 
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stated in the act. Of these requirements, the first six are clearly of an adminis- 
trative nature. A state-wide program, state participation financially, supervi- 
sion by a single state agency, opportunity for appeal from local to state agency, 
proper and efficient state administrative methods, filing of reports with the 
board—all are administrative.s* It is true that the last three requirements— 
age, residence, and citizenship**»—do impose some conditions as to the types of 
persons who may receive aid. But certainly from these very specific conditions 
no requirement of conformity to general policy notions of the board can be de- 
rived.** The board administers the specifically stated conditions; all other policy 
determinations are left to the states. This is corroborated not only by the lan- 
guage used by the legislators in considering the measure, but also by the fact 
that they rejected a provision which would have put some policy-determining 
power in the board. The original bill contained a provision vesting wide discre- 
tionary power in the hands of the federal administrator, and the states under his 
direction were to furnish assistance compatible with “decency and health.” 
Congress struck the provision." The states were not to be told “how much aid 
shall be given” or ‘‘to whom it shall be given.’ 

Furthermore, the Congress rejected the Wagner amendment, which provided 
“that money payments to any permanently blind individual will be granted in 
direct proportion to his need; and . . . . [that plans shall contain] a definition of 
need which will meet the approval of the Social Security Board.”® It was 
pointed out that this would not only lead to domination by the board but 
would conflict with the states’ power to determine need.*4 

Moreover, the fact that the act nowhere contains a definition of ‘‘need”’ indi- 
cates that that matter was left to the states. Other terms, such as ‘‘ wages,” 
“employment,” “employees,”’ “persons,” “farm”—key terms under other titles 
of the act—are precisely set forth. The word “needy” appears frequently in the 
public welfare titles but is nowhere defined, either before or after the amend- 
ments.*s 


s* Notes 9-11 supra. 

589 Notes 14-16 supra. 

* Consult Sutherland, op. cit. supra note 50, at § 422. 

79 Cong. Rec. 11321 (1935). 

® For discussion of the significance of the refusal to accept this amendment, consult Doug- 
las, Social Security in the United States 86 (1936); Burns, Toward Social Security 41 (1936). 
Senator Harrison urged that a federal minimum for recipients was undesirable because the 
state is to determine who is to get aid and how much it will give. 79 Cong. Rec. 9441 (1935). 
An amendment offered by Senator Borah, requiring that a state’s receiving aid be based on the 
state’s granting a $30 minimum pension, was defeated. 79 Cong. Rec. 9634 (1935). 

% 79 Cong. Rec. 9367 (1935) (italics added). 

% Thid., at 11327-28. 

*s Sutherland, op. cit. supra note 50, at § 358: “Where the law-maker declares its own inten- 
tion in the enactment of a particular law, or defines the sense of the words it employs in a 
statute, it not only exercises its legislative power, but exercises it with a plausible aim; for it 
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If by requirement (7) of Title 1, Section 2(a)® Congress had intended that the 
state legislatures could not direct that certain types of income be disregarded, it 
might better have been placed along with those other three requirements—age, 
residence, and citizenship—which have to do with the types of persons who may 
receive aid. Instead, the section was placed in another subheading along with 
the group of administrative requirements; what is more, this amendment took 
place at the same time that two other administrative requirements were placed 
under the same subhead. To requirement (5) was added a provision for a merit 
system for personnel,’ and requirement (8) was inserted, prohibiting use of 
records outside the agency offices.** Requirement (7) itself reaffirms the power 
of the states to determine need. Specifically, the words are: “The state agency, 
in determining need, shall... . . ter 

Nor is there anything in the legislative history of the amendments to indicate 
an intention to alter the role of the states as policy-determining bodies. It was 
positively stated that “what constitutes need is left to states; . . . . the Federal 


Government does not concern itself with that, but leaves the matter entirely up 
to the states.” 


professes to furnish aid to a correct understanding of its intention. ... . ” Black, op. cit. supra 
note 50, at § 75: “‘.... particular words and phrases employed, are not to be considered in 
themselves alone . . . . but they are to be interpreted with reference to the language surround- 


ing and accompanying them,—the context... . . " 

The terms defined are those more easily standardized than “need.” The absence of a stand- 
ard in the presence of strong indications that the state may determine need reasonably lead 
to the belief that the state may set its own standard. 


® Note 12 supra. 


67 Tit. 1, § 2(a)(5), 49 Stat. 620 (1935), amended by 53 Stat. 1360 (1939), 42 U.S.C.A. 
§ 302(a)(5) (Supp. 1940). A state plan must “provide such methods of administration (includ- 
ing after January 1, 1940, methods relating to the establishment and maintenance of personnel 
standards on a merit basis, except that the Board shall exercise no authority with respect to 
the selection, tenure of office, and compensation of any individual employed in accordance with 
such methods) as are found by the Board to be necessary for the proper and efficient operation 
of the plan.” 

Note 13 supra. 


69 84 Cong. Rec. 6704 (1939). The debate is reported as follows: 

“Mr. Duncan. .... We have the most unusual problems in this Nation of any nation in all 
the world when it comes to dealing with social problems of this kind. There is just as much 
difference between the social, economic, and climatic conditions in Maine or northern New 
York or Wisconsin and those in New Mexico or Texas or California as if they were in different 
countries. In one section of this country the people have to dress differently than in others. 
They have to build against the cold; they have to buy every particle of food they eat, and it 
comes from some other section of the country. In other sections the people grow five or six 
garden crops a year and grow different types of crops. They do not have cold temperatures to 
contend with. .... It is true there is written into this bill a provision that in determining the 
eligibility of an applicant there shall be taken into consideration the income of the applicant, 
but, after all, it is up to the State to determine it, and I know that it has been discussed in the 
Ways and Means Committee time after time. It was discussed 5 years ago and agreed by every 
man on the committee that it was not absolutely necessary to be in want in order to have an 
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OTHER JUSTIFICATIONS FOR THE BOARD’S POLICY 


The board’s primary objection to state provisions precluding individual need 
determination is that there must be an “equitable distribution”’ of the funds’ 
available in the state for public welfare purposes. Leaving aside for the moment 
the question of the desirability of such a condition, it is rather difficult to see 
how its imposition can be reconciled with the policy that the states are to deter- 
mine need. It seems quite clear that when a state provides that certain resources 
of an individual shall not be deducted it is making a determination as to what 
persons are in need. For instance, when the California legislature provided that 
the first $15 of a person’s monthly income should not be deducted from a $40 
grant, it was in effect saying that all persons receiving from nothing to $15 
should be considered as having need for the maximum grant authorized by the 
statute.”’ Persons receiving more than $15 should be considered as being in 
proportionately less need. Likewise, those state legislatures which have pro- 
hibited the deduction of the resources of an applicant’s family have simply said 
that a person is in need, even though specified family resources are available. 
Admitting that the states have the power to make these determinations, it is 
difficult to see how the board can consistently bring forth the requirement that 


old-age pension. You might have a piece of property, you might have a house and yet be 
eligible for an old-age pension 

“Mr. Brewster. You do understand then, that in its administration if any State chooses to 
allow a man to have a home and then a pension in addition the Federal administration will not 
object? 

“Mr. McCormack. As a matter of fact, under the law, what constitutes need is left to the 
States; in other words, the Federal Government, by the Social Security Act, does not undertake 
to say to any State what constitutes need. For example, one State might exempt the equity 
in a house up to $2,000, another one $3,000, while another State might say, ‘No; we will allow 
no equity.’ The Federal Government does not concern itself with that, but leaves the matter 
entirely up to the States. 

“Mr. Brewster. Would there be any limits imposed? Suppose they gave one to John D. 
Rockefeller. 

“Mr. McCormack. Of course, there would be a limit. 

“Mr. Brewster. What is the limit? 

“Mr. McCormack. This money comes out of public funds, and one of the basic require- 
ments is need, but what is need is a question of fact for the State to determine. Of course, there 
are cases where it clearly goes beyond need, but so far as the Federal Government is con- 
cerned the question of need is left to the State in a very flexible manner.” 


7°O. M. Powell, Executive Director, Social Security Board, in an Interoffice Communica- 
tion to W. C. Coy, Assistant Administrator (Dec. 12, 1940), stated that the Board does not 
attempt “‘to define need.”” He admitted, however, that the Board does insist upon an individ- 
ual investigation of need to “do substantial justice to . . . . individuals This requirement 
does not mean that the State agency must limit its awards to persons who are in dire poverty.” 
Nevertheless this statement does indicate that an individual determination of need is made by 
someone who necessarily exercises discretion. 


™ Norton, Old Age and the Social Security Act of 1935, at 1-15 (1937). 
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there be an “equitable” distribution of funds.” It is true, of course, that if 
insufficient funds were available to take care of all whom the state has classified 
as needy, then as a matter of common fairness, it might be required that all 
those having no income should receive help first. But it appears that in Cali- 
fornia there were ample funds to provide for all who had been declared needy. 
The state had simply indicated that, for reasons to be discussed later, there 
should be no distinction made between those persons with no income and those 
who received $15 a month. 

It cannot be argued that these state provisions are improper, on the ground 
that aid to the aged, aid to the blind, and aid to dependent children should be 
uniform throughout the country. Congress might, of course, have made such 
provisions, as it did with regard to other titles of the Social Security Act. But in 
these public welfare titles, Congress stated only certain minimum conditions as 
to which there should be uniformity throughout the country. The very fact that 
other matters were left to the states indicates that uniformity was not ex- 
pected.’3 Standards of living, notions as to the conditions for granting aid, and 
the amounts of money available for such purposes all may vary in the different 
states. 

Furthermore, even if these matters did not vary, it would still be desirable to 
permit experimentation’ by the states in order to develop better systems of 
public aid.”5 No one can at this time define the “ best”’ system; but certainly the 


7 Letter from O. M. Powell, Executive Director, Social Security Board, to all State agen- 
cies administering approved public assistance plans, Social Security Board File No. 15:OD: 
“Such restrictions or limitations are not recommended since they operate to establish a pre- 
sumption of need in favor of applicants who may not in fact be in need while also excluding 
others who may be needy without allowing a full consideration of their requirements.’’ Such 
language cannot be easily reconciled with statements that the state determines need. Note 21 
supra. 

73 Address of A. J. Altmeyer, Chairman of the Federal Social Security Board, before the 
National Association of Mutual Insurance Companies, Grand Rapids, Mich., Oct. 4, 1937: 
“In public welfare, this country has had years of experience under state and local laws, and all 
that the Social Security Act does is to offer federal aid in developing these existing programs.” 


74 Frances Perkins, in Hearings, note 2 supra, at 185: “I cannot recommend to you too sin- 
cerely the desirability of allowing the States some freedom to find their own way, to use their 
own particular genius in these particular problems.” Dodd, The Decreasing Importance of 
State Lines, 27 A.B.A.J. 78, 84 (1941): “With respect to national prohibition, the gain ina 
uniform standard and in national enforcement was more than offset by inefficient national 
administration and by the loss of a sense of responsibility upon the part of the state and local 
governments. May we not expect a similar result with a nationally dominated social security 
program? .... Had we, thirty years ago, placed the administration of workmen’s compensa- 
tion under the control of the national government, conditions might have been worse than they 
have been. The transfer of control to the national government may in many cases cause loss 
rather than gain in the achievement of the objective of better social and industrial organiza- 
tion. 

75 Ballantine, Grants in Aid—Possibilities and Problems, 6 Legal Notes on Local Gov’t 11, 
16 (1940): “Governors and Mayors must not become primarily supplicants at Washington, 
but must remain vigorously constructive in working out their own problems.” 
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board’s system leaves much to be desired. The board’s system smacks strongly 
of pauper relief, a system which it was hardly the purpose of the act to per- 
petuate.” The“‘security’’”’ and “ protection”’* emphasized during the consider- 
ation of the act must mean more than the mere giving of something where noth- 
ing had been given before. ‘‘Security” and “‘protection” would seem to take 
into account the fact that the manner of the giving may be of equal importance 
with the giving.” The general impression was that a dignified form of help 
would be given under well-defined conditions, eliminating the degradation and 
humiliation of the former pauper laws. But insistence upon family responsibility 
and consideration of every item of income of the applicant (looking toward 
deduction of these items), necessitating minute investigations by case workers 
into the affairs not only of the applicant but of his family as well, removing the 
incentive of the individual to do some work on his own and perhaps to rehabili- 
tate himself, and subjecting him to the insecurity of relying on precarious family 
help—does not lead to a dignified system. 

These state attempts, on the other hand, have much to recommend them. 
Under statutes exactly specifying the conditions and the size of the grant, the 
case-worker is restricted in the scope of his investigation and lacks discretion as 
to the amount of aid to be given; all he has to do is to ascertain the amount of 
the applicant’s income and perform the mathematical computation directed by 
the statute. The individual has greater security, in that inquiries into his more 
intimate modes of living are eliminated. The recipient can easily check errors 
of case-workers, and he possesses the means to insure his independence with 
respect to his conduct and funds. There is security, too, in his knowing that if 
he does some things for himself, his condition will be bettered—that it will not 
simply result in a deduction from the state grant. This factor may often be of 
considerable significance in his rehabilitation.** 

Again, the policies of some of the states with reference to family responsi- 
bility are preferable, for under the board’s policy, the investigator must pry into 
the income of all the family, the conditions of which investigation are uncertain. 
The case investigator may ask a relative if he is able and willing to help the ap- 
plicant. The impecunious relative, through embarrassment, shame, or even pos- 
itive goodwill, may promise assistance. Then the relative may find it difficult to 

% Burns, Toward Social Security 42 (1936): “In this respect the old-age pension is not a 
great deal better than the security given under the public welfare laws. It carries with it a 
strong tinge of charity and at least some of the stigma of the poor law.” 

7 Hearings, note 2 supra, at 3. 

7 Hearings, note 2 supra, at 10. 

7% Burns, Toward Social Security, 42-43 (1936). 

*% Irwin and McKay, The Social Security Act and the Blind, 3 Law & Contemp. Prob. 278 
(1936): “. .. . if the result of this federal aid is to discourage the blind from efforts to be self- 
supporting, to deter employers from employing capable blind persons and to produce in the 


minds of the seeing public the false impression that ‘the blind are now taken care of,’ the Act 
will do more harm than good.” 
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sustain the help promised, or the help may become irregular, or it may be given 
in an unpleasant manner. 

That the board’s policy is not necessarily the best one and that these at- 
tempts by the states have something to recommend them is further indicated by 
British experience. Great Britain has recently put into statutory form express 
provisions as to deductions which can and deductions which cannot be made.* 
Even this measure has been criticized as not going far enough in the abolition 
of oppressive tests for the determination of need.*s 


8: Abbott, Poor Law and Family Responsibility, 12 Soc. Serv. Rev. 598, 618 (1938): “If 
the poor laws are to be written in the light of modern social welfare theories, any attempt to 
enforce by legal machinery the responsibility of relatives, one of the surviving provisions of 
the sixteenth century poor law system, should be completely abolished.” It is also significant 
that the Twentieth Century Fund, Committee on Old Age Security, has urged that all states 
abolish family responsibility and disregard the first $15 per month income of the aged. 
Schneider, More Security for Old Age 113 (1937), criticized by Witte, More Security for Old 
Age, 12 Soc. Serv. Rev. 34, 37 (1938) (emphasizing the revenue problem). 

8 4 & 5 Geo. VI, c. 11 (1941), Law Times 5 (Sept. 13, 1941); Owen, The End of the House- 
hold Means Test in Great Britain, 43 Internat’] Lab. Rev. 627 (1941). 

83 Owen, op. cit. supra note 82. 
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Conflict of Laws—Public Policy—Application by Federal Court of State Policy 
against Enforcement of Insurance Contract by One Having No Insurable Inter- 
est—{United States]_—An insurance contract was made and issued in New York on 
the life of Gordon, a Texas oil promoter. The beneficiary was a syndicate composed of 
seven men who were advancing considerable sums of money to Gordon in the course of 
business dealings.t By a subsequent arrangement, permissible under the terms of the 
policy, Gordon waived his right to change beneficiary, in consideration of an irrevoca- 
ble change of the beneficiary granting a one-eighth interest in the proceeds of the policy 
to his wife. Thereafter, in New York, three members of the syndicate separately as- 
signed their interests in the policy to three individuals, strangers to the insured. 

The public policy of Texas forbids persons without an insurable interest to collect, 
as beneficiaries, the proceeds of insurance policies, and when an assignment is made to 
one having no such interest, Texas law gives the proceeds to the decedent's estate.? 
When Gordon died, the plaintiff, administrator of his estate, filed suit against the 
insurance company in a federal district court in Texas. The administrator alleged first, 
that the change of beneficiary, having taken place in Texas, was governed by Texas 
law, and that therefore the later-assignment was governed by Texas law; second, that 
if the whole transaction was governed by the law of New York, where an insurable 
interest is not required of an assignee, the federal district court sitting in Texas was 
nevertheless bound to apply the public policy of Texas and therefore must award the 
fund to the plaintiff. The insurance company thereupon interpleaded the defendant, 
trustee of the syndicate representing the beneficiaries, deposited the face value of the 
policy with the court, and was permitted to withdraw from the action as provided by 
the Federal Interpleader Act.* The district court found for the defendant. In affirm- 
ing this decision the circuit court of appeals held, that since the change of beneficiary 
was made pursuant to the terms of the original contract, the entire contract was 
governed by New York law, and that to apply the public policy of Texas to a New 
York contract “. . . . would constitute an unwarranted extraterritorial control of con- 
tracts and regulation of business outside of Texas in disregard of the laws of New 
York.”s On certiorari from the United States Supreme Court, held, that whether the 
change of beneficiary transaction created in effect a new contract governed by Texas 
law must be determined under Texas decisions, and that even if under these decisions 


* Premiums on the policy were paid by the syndicate and were never repaid by Gordon. 

* Price v. Knights of Honor, 68 Tex. 361, 4 S.W. 633 (1887); Schonfield v. Turner, 75 Tex. 
324, 12 S.W. 626 (1889); Equitable Life Ins. Co. v. Hazlewood, 75 Tex. 338, 12 S.W. 621 
(1889); Cheeves v. Anders, 87 Tex. 287, 28 S.W. 274 (1894); Wilke v. Finn, 39 S.W. (2d) 836 
(Tex. Com’n App. 1931). 

3 Note 2 supra. 

4 49 Stat. 1096 (1936), 28 U.S.C.A. § 41(26) (Supp. 1940). 

5 Griffin v. McCoach, 116 F. (2d) 261, 264 (C.C.A. sth 1940). 
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the contract continued to be governed by New York law the federal court must apply 
Texas public policy. Judgment reversed and cause remanded to the district court for 
retrial. Griffin v. McCoach.® 

The United States Supreme Court has held that state courts could refuse to enforce 
contractual obligations, valid under the proper law of the contract, when the forum 
had a substantial governmental interest in the transaction and where enforcement of 
the contract would violate the public policy of the forum.? Where no such govern- 
mental interests existed,* however, or where the subject matter of the obligation was 
deemed of sufficient national importance,’ notably in insurance cases, the Supreme 
Court has held that state courts must enforce contractual obligations in accordance 
with the “proper law” of the contract. The former decisions were occasionally justified 
in terms of “comity,”?* the latter in terms of “due process” or “full faith and credit.”" 
The Court’s opinion in the instant case attempts to distinguish prior insurance cases 
which held that state courts were bound to enforce insurance contracts according to 
their proper law, apparently on the ground that in none of those situations had the 
state law been that the statutes or police regulations involved were expressions of a 
fundamental public policy of the state."* The suggested distinction between legislative 
and judicial expressions to which the state courts ascribe the dignity of “fundamental 
public policy” and those to which they do not leaves it to the state courts to enforce 
their statutes and regulations whenever they feel it appropriate to do so. It would thus 
appear that the Court has effectively, if not avowedly, overruled its previous decisions, 
which undertook to limit the states’ freedom to apply their own rules to foreign con- 
tracts. The holding that the federal courts must deny enforcement of foreign contracts 
where the state courts would and constitutionally could do so is but an extension of 


6 313 U.S. 498 (1941). . 


7 Union Trust Co. v. Grosman, 245 U.S. 412 (1918); cf. Bothwell v. Buckbee, Mears Co., 
275 U.S. 274, 278 (1927) (refusal to enforce foreign contract because it required the doing of 
prohibited acts within the forum); see Bond v. Hume, 243 U.S. 15, 21 (1917); Home Ins. Co. 
v. Dick, 281 U.S. 397, 410 (1930); Hartford Accident & Indemnity Co. v. Delta & Pine Land 
Co., 292 U.S. 143, 150 (1934); Citizens’ Nat’l Bank v. Waugh, 78 F. (2d) 325 (C.C.A. 4th 
1935); Transbel Investment Co., Inc. v. Roth, 36 F. Supp. 396 (N.Y. 1940); Loucks v. Stand- 
ard Oil Co., 224 N.Y. 99, 110, 120 N.E. 198, 202 (1918). 


® Home Ins. Co. v. Dick, 281 U.S. 397 (1930); Hartford Accident & Indemnity Co. v. 
Delta & Pine Land Co., 292 U.S. 143 (1934); Citizens’ Nat’l Bank v. Waugh, 78 F. (2d) 325, 
327 (C.C.A. 4th 1935); Alaska Packers Ass’n v. Industrial Accident Com’n of California, 204 
U.S. 532 (1935); see Overby v. Gordon, 177 U.S. 214, 222 (1900). 


® New York Life Ins. Co. v. Head, 234 U.S. 149 (1914); New York Life Ins. Co. v. Dodge, 
246 U.S. 357 (1918); Aetna Life Ins. Co. v. Dunken, 266 U.S. 389 (1924); Bradford Electric 
Light Co., Inc. v. Clapper, 286 U.S. 145 (1932); Hartford Accident & Indemnity Co. v. Delta 
& Pine Land Co., 292 U.S. 143 (1934). 

© Note 8 supra. 


™ Note 9 supra. 


Griffin v. McCoach, 313 U.S. 498, 507 (1941). “But these fall short of a public policy 
which protects citizens against the assumed dangers of insurance on their lives held by stran- 
gers. It is for the state to say whether a contract contrary to such a statute or rule of law 


is so offensive to its view of public welfare as to require its courts to close their doors to its 
enforcement.” Ibid., at 507. 
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the doctrine of Klaxon Co. v. Stentor Electric Mfg. Co., Inc.,*3 decided on the same day 
as the Griffin case. It was there held that federal courts are bound to apply the conflict 
of laws rules of the states in which they sit. Presumably, however, neither the state 
courts nor the federal courts can deny enforcement of such a claim on the ground of 
local public policy unless the state has a substantial interest in the transaction." 

An interesting aspect of the Court’s opinion is its effect on the operation of the 
Federal Interpleader Act. The primary aim of this statute was to protect a stake- 
holder from the expense of multiple suits and from possible multiple liability resulting 
from divergent views of the facts taken by different juries.'s This was accomplished by 
use of nation-wide service of process which brought all claimants before a single 
tribunal where all claims to the funds could be conclusively and finally determined. 
The interpleader act purported, however, neither to alter nor to destroy any of the 
substantive rights of the parties."* The interpleader act worked well under the doc- 
trine of Swift v. Tyson,"’ since the rights of the parties were determined under a uniform 
system of federal common law. Its utility was somewhat impaired by Erie R. Co. ». 
Tompkins," since the rights of the various claimants were no longer determined in 
accordance with a consistent body of federal law but were subject to the various state 
laws, with consequent unpredictability and uncertainty. But still, where the arguably 
applicable state laws differed, the federal courts were to choose between them under a 
uniform federal rule of conflict of laws.'® Even this procedure has become impossible, 
however, under the Klaxon case, because the federal court must now determine which 
state law to apply by reference to the conflict of laws rules of the state of the forum. 
Thus the disposition of the fund becomes wholly dependent upon the fortuitous—or 
worse, the calculated—circumstance of where suit is instituted. The instant case goes 
on to nullify the last bit of doctrine making for uniformity in federal decisions by re- 
quiring federal courts to apply even the public policy of the state of the forum when 
dealing with a foreign contract. In the light of this development, choice of a forum in 
interpleader actions will be influenced not only by the favorableness, from the plain- 
tiff’s point of view, of the state’s conflict of laws rule, but also by the peculiarities of 
local policy which can be relied on to induce the federal court to disregard the con- 
tentions of his opponent, although these contentions would be given effect under the 
proper law of the contract.?° 

The implications of the Griffin decision are, however, even more far reaching. As- 
sume that on remand the federal court in Texas finds that under Texas decisions the 


3 313 U.S. 487 (1941). 

™ Home Ins. Co. v. Dick, 281 U.S. 397 (1930); cf. Alaska Packers Ass’n v. Industrial Acci- 
dent Com’n of California, 294 U.S. 532 (1935); see Griffin v. McCoach, 313 U.S. 498, 507 
(1941). 

*s Consult Chafee, Federal Interpleader since the Act of 1936, 49 Yale L. J. 377 (1940). 

6 Tbid., at 422. 

716 Pet. (U.S.) 1 (1842). 

8 304 U.S. 64 (1938). 

? Chafee, op. cit. supra note 15, at 422. 

» Thus, the Texas claimant gets the fund by virtue of his having filed suit in Texas. Had 


either the assignees or the insurance company filed suit in New York before the Texas suit 
was instituted, the assignees would have secured the fund. 
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law of New York is the proper law of the contract, but that the defendant’s rights are 
not enforcible because of Texas public policy. The question will then arise as to 
whether the provisions of the interpleader act have been properly invoked. It has been 
held that, where the amount of the stakeholder’s liability is uncertain, the act is not 
applicable.** In the case assumed, the amount of liability of the insurance company is 
uncertain. Under the Texas law, the fund, on the facts assumed, will go to the ad- 
ministrator.*3 But at the same time, it is arguable that the assignees will still have a 
valid cause of action against the insurance company in another state, such as New York. 
In New York the assignees would of course have to admit that by the terms of the inter- 
pleader act the insurance company is released from all liability by the Texas proceed- 
ings. Nevertheless, they can assert that to consider the Texas proceedings as binding 
upon them by virtue of the interpleader act would destroy the cause of action against 
the insurance company which, but for the interpleader act, they would have had in 
New York. As has been indicated, the interpleader act was not intended to bring 
about such a result. To make this argument the assignees need not rely upon that 
part of the interpleader act which, by making process run nation-wide, brought them 
into the court in Texas. All they need rely upon is the argument that if they had 
sought as plaintiffs to establish their claim against the insurance company in the state 
courts of Texas, a refusal by the Texas courts to enforce their right, on grounds of 
public policy, would not have prevented a recovery on the same cause of action in a 
subsequent suit in New York. It is true that the point has never been decided,‘ but it 
is supported by numerous dicta of the Supreme Court.*s Apparently, while a state 


2 See Griffin v. McCoach, 313 U.S. 498, 506 (1941). 
* Connecticut Gen’l Life Ins. Co. v. Yaw, 53 F. (2d) 684 (D.C.N.Y. 1931). 
23 Note 2 supra. 


4 Although the point seems fundamental, a plausible explanation of the lack of definitive 
decisions may be offered. As long as federal courts did not refuse to enforce rights derived from 
foreign law because of a conflict with the local public policy, no such cases could arise in the 
federal courts. Where the issue could have been presented after a decision by a state court, 
such as that in Union Trust Co. v. Grosman, 245 U.S. 412 (1918), the plaintiff was probably 
prevented from bringing suit in another state by an inability to get service of process upon 
the defendant. 


25 See Bradford Electric Light Co., Inc. v. Clapper, 286 U.S. 145, 160 (1932), where it is 
said: ‘A state may, on occasion [i.e., where it has the requisite governmental interest], decline 
to enforce a foreign cause of action. In so doing, it merely denies a remedy, leaving unimpaired 
the plaintiff’s substantive right, so that he is free to enforce it elsewhere.”’ See also Bond v. 
Hume, 243 U.S. 15, 21 (1917); Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 
292 U.S. 143, 150 (1934), discussed in 92 A.L.R. 932 (1934); Modern Woodmen of America 
v. Mixer, 267 U.S. 544, 551 (1925); consult Ross, Has the Conflict of Laws Become a Branch 
of Constitutional Law?, 15 Minn. L. Rev. 161, 162 (1931); Langmaid, The Full Faith and 
Credit Required for Public Acts, 24 Ill. L. Rev. 383, 418-19 n. 124 (1929); Goodrich, Conflict 
of Laws 261-62 (2d ed. 1938). In the instant case dicta from the above cases are quoted with 
apparent approval. “It is for the state to say whether a contract contrary to such a statute 
or rule of law is so offensive to its view of public welfare as to require its courts to close their doors 
to its enforcement.” (Italics added.) 313 U.S. 498, 507 (1941). But consult Developments in 
the Doctrine of Erie Railroad Co. v. Tompkins, 9 Univ. Chi. L. Rev. 113, 116 (1941). 

The effect of a refusal to enforce a foreign contract on grounds of local public policy is 
thus analogous to a refusal by the courts of one state to enforce the penal laws of another, 
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court may constitutionally refuse to enforce a cause of action derived from foreign 
law, it may not thereby destroy the cause of action in the courts of another state. If 
this is a correct statement of the law, then the most the state courts in Texas could 
constitutionally have done would have been to refuse to enforce the assignees’ cause of 
action. Or, if the assignees had been defendants relying on a defense valid under foreign 
law but regarded by the Texas state court as contrary to its public policy, the court 
would have had either to dismiss the action or to recognize the foreign law.** The 
assignees would still have had a cause of action in another state. If the state courts of 
Texas could not constitutionally deprive the assignees of their cause of action in 
another state, it may well be questioned whether an application of the interpleader act 
reaching this result in a federal court (applying state law) is constitutional. 


Constitutional Law—Civil Rights—Validity of Blanket Legislative Provision for 
Sterilization of Habitual Criminals—{Oklahoma].—The Oklahoma Habitual Criminal 
Sterilization Act' provides that anyone judged to be an “habitual criminal” shall be 
rendered sexually sterile.2 The act defines an habitual criminal as one who has been con- 
victed two or more times for the commission of a felony involving moral turpitude. In 
a proceeding under the act initiated by the attorney general, the defendant, an inmate 
of the Oklahoma state penitentiary, admitted a record of three convictions—one for 
stealing chickens and two for robbery with firearms—all of which were committed 
prior to the passage of the act. The jury determined in accordance with the act 1) that 
the defendant was an habitual criminal as defined by the act and 2) that he might be 
sterilized without detriment to his general health. From a judgment ordering his steri- 
lization, the defendant appealed with alternative contentions: if the act be considered 
a penal measure it should be invalidated as a cruel and unusual punishment prohibited 
by the state constitution and as an ex post facto law prohibited by the federal constitu- 
tion. If, on the other hand, the act be considered a eugenic measure, it should be held 
invalid under the due process clause of both the federal and state constitutions because 
it does not require a finding by the court or jury that by the laws of heredity the de- 
fendant is the probable potential parent of children with criminal tendencies. Held, 
that the act is a eugenic measure and that the legislative determination that habitual 
criminals possess an inheritable tendency to crime which will be passed on to their 


Galveston, Harrisburg & San Antonio R. Co. v. Wallace, 223 U.S. 481, 490 (1912); or a re- 
fusal to enforce foreign claims on the ground that the procedure of the forum is inappropriate, 
Slater v. Mexican Nat’l R. Co., 194 U.S. 120, 128-29 (1904); or a refusal to enforce foreign 
claims because the forum has no court which can exercise jurisdiction over the controversy, 
Chambers v. Baltimore & Ohio R. Co., 207 U.S. 142, 148-49 (1907); or a refusal to enforce 
foreign claims because the doctrine of forum non conveniens is held applicable, Rogers v. 
Guaranty Trust Co., 288 U.S. 123, 131 (1933). 


* Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143, 150 (1934); 
see Bradford Electric Light Co., Inc. v. Clapper, 286 U.S. 145, 160 (1932); Modern Woodmen 
of America v. Mixer, 267 U.S. 544, 550-51 (1925); Aetna Life Ins. Co. v. Dunken, 266 U.S. 
38 (1924); consult Goodrich, Conflict of Laws 261-62 (2d ed. 1938). 

* Okla. Stat. Ann. (Harlow, Supp. 1940) § 5044. 


* The operation to be performed is vasectomy in the male, and salpingectomy in the female. 
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children is not unreasonable. Judgment affirmed, two judges dissenting. Skinner », 
State ex rel. Williamson.s 

In declaring the Oklahoma Habitual Criminal Sterilization Act constitutional the 
court in the instant case appears to be the first to uphold a blanket compulsory steri- 
lization measure, whether applying to mental defectives or to habitual criminals.‘ The 
corresponding Oklahoma statute for the sterilization of mental defectives’ requires the 
court or jury to make an independent finding that each defendant in a sterilization 
proceeding is a potential parent of socially inadequate children. The blanket provision 
of the habitual criminal statute is especially severe in view of the fact that there is 
considerably less scientific evidence of the inheritability of criminal traits than of the 
inheritability of insanity or feeble-mindedness;* consequently a court finding seems an 
even more necessary safeguard in the former case than in the latter. 

The Virginia mental defective sterilization statute, upheld as constitutional by the 
United States Supreme Court in Buck v. Bell,’ has served as a standard by which the 
constitutionality of similar state legislation has been determined.' The Virginia stat- 
ute provided for an administrative finding, subject to review by the courts, that the 
mental defective was “the probable potential parent of socially inadequate offspring, 
likewise afflicted.”* A similar finding of a judicial or administrative nature is quite 
generally required by states having legislation providing for the compulsory steriliza- 
tion of mental defectives.'* 

Similarly, in the case of legislation providing for the compulsory sterilization of 
criminals, as contrasted with mental defectives, there is almost unanimous adherence 


3115 P. (2d) 123 (Okla. 1941). 
4A Nebraska statute provides that male sex offenders shall be castrated. Neb. Comp. 


Stat. (1929) § 83-1504. It does not appear, at least from reported court decisions, that this 
provision has ever been enforced; probably its validity is too much doubted. 10 Neb. Law 
Bull. 164, 167 (1931). Likewise, there seems to have been no effort to enforce a California 
statute which provides for compulsory sterilization of those guilty of carnal abuse of a female 
child. Calif. Pen. Code (Deering, 1937) § 645. Both provisions require a court order and 
make the operation part of the sentence. 


5 Okla. Stat. (Harlow, 1931) §§ 5039-44, upheld as constitutional in In re Main, 162 Okla. 
65, 19 P. (2d) 153 (1933). 

6 Jennings, Eugenics, 5 Encyc. Soc. Sci. 617 (1931); Landman, The Human Sterilization 
Movement, 24 J. of Crim. L. & Criminology 400 (1933); Committee of the American Neurologi- 
cal Association, Eugenical Sterilization (1936), digested in Myerson, Summary of the Report 
of the American Neurological Association, Eugenical Sterilization, 1 Am. J. Med. Juris. 253 
(1938); Landman, History of Human Sterilization in the United States, 23 Ill. L. Rev. 463 
(1929). 

7274 U.S. 200 (1927). 

8 Schoenbach, Sterilization Laws—Their Constitutionality—Their Social and Scientific Ba- 
sis, 17 Boston U.L. Rev. 246, 250 (1937). 


® Va. Code Ann. (Michie & Sublett, 1936) § rogsh-m. 


1¢ The statutes of Wisconsin and South Dakota are unique, in not requiring the finding to be 
in terms of inheritability. The former, Wis. Stat. (1939) § 46.12, requires the investigating 
board to determine when procreation is “inadvisable.” The latter, S. D. Comp. Laws (1939) 


§§ 30.0501-14, requires a finding as to whether the defective can properly perform the duties 
of a parent. 
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to the rule that there must be an administrative or judicial finding that the children of 
the criminal will probably have socially undesirable tendencies. The only exceptions 
appear to be measures applying to sex criminals or to criminals who are sexually de- 
generate; the former type of criminals may be sterilized in Nebraska,"* and both types 
in California,* without any finding of a eugenic nature. It does not appear that any 
sterilizations have been performed under these acts," or that the constitutionality of 
the acts has been contested. 

Apart from these unused statutes, the Oklahoma Habitual Criminal Sterilization 
Act is the only statute making habitual criminal status rather than the inheritability 
of criminal traits the condition for sterilization. In view of the widespread insistence 
upon an administrative or judicial finding of the inheritability of a defendant’s un- 
desirable traits, it is difficult to justify its absence in the Oklahoma statute, unless recent 
research in genetics reveals that criminal traits are invariably inheritable. Recent 
research indicates, if anything, the contrary. The American Neurological Association 
Committee for the Investigation of Sterilization, after extensive research, has cate- 
gorically denied the existence of any scientific basis for the sterilization of criminals."4 
Professor Hooton, who is generally regarded as representing an extreme position, goes 
no further than to say that crime is the result of the impact of environment on low- 
class human organisms.'s 

The position of the court in the instant case is that, since there is ‘“some’’** scien- 
tific evidence to support the legislative finding, the court should not disturb it. This 
position is justified on the ground that a judicial finding, necessarily based on highly 
speculative evidence, could add nothing to the legislative determination “based upon 
the same speculative evidence.’"’? This argument ignores the possibility of administra- 
tive or judicial findings on such matters as the persistence of criminal traits throughout 
several generations, the circumstances under which the crimes were committed, and 
questions analogous to those considered in the determination of parole risk. 

Moreover, it is doubtful whether the court was justified in rejecting the defendant’s 
contention that the Oklahoma statute was intended as a penal measure. An author of 
the statute testified in the instant case that one legislative purpose was that the 
statute serve as a crime deterrent."* The blanket provision, in making the treatment 
depend upon the criminal rather than the eugenic status of an individual, appears 
virtually to be part of the provision for punishment. Furthermore, if the criminal 
sterilization act has a eugenic purpose it should be subject to the same necessity for an 
individual determination as is the mental defective sterilization act. And the omission 
in the habitual criminal act of other features of the mental defective statute—such as 


™ Neb. Comp. Stat. (1929) § 83-1504, discussed in note 4 supra. 

” Calif. Pen. Code (Deering, 1937) § 645, discussed in note 4 supra. 

3 Note 4 supra; Gosney and Popenoe, Sterilization for Human Betterment (1931). 

4 Committee of the American Neurological Association, op. cit. supra note 6. 

*s Consult Hooton, Crime and the Man (1939). 

*6 Skinner v. State ex rel. Williamson, 115 P. (2d) 123, 128 (Okla.. 1941). 

"1 Tbid. 

8 Dr. Ritzhaupt, a surgeon and a member of the Oklahoma State Senate, testified not only 


that criminal traits are inheritable, but also that a sterilization statute would deter people 
from criminal acts. 
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an upper age limit above which sterilization cannot be performed“and a provision that 
the operation be performed only when the defendant is discharged from the institution 
of which he has been an inmate—also indicates different legislative purposes in passing 
the two statutes and tends to corroborate the defendant’s contention that the statute 
is penal. The statute, if penal, is not only inapplicable to the particular case as an ex 
post facto law, but should also be held unconstitutional on the ground that the obvious 
humiliation of a forced sterilization is cruel and unusual punishment.'® 


Contempt—Privilege—State Court Citation for Statements in Pleadings in Federal 
Court—{California].—A California superior court issued a temporary injunction re- 
straining certain defendants, who owned a Mexican broadcasting company, from 
broadcasting racing results. The defendants’ attorney, who also represented the alien 
broadcasting corporation, which had been named as defendant but had not been 
served, then filed suit in the federal district court to enjoin the attorney general of 
California and the judge of the superior court from molesting the broadcasting cor- 
poration or its agents by contempt proceedings. The grounds stated for federal juris- 
diction were diversity of citizenship and the federal question raised by the allegation 
that the state court’s temporary injunction interfered with foreign commerce subject 
to the jurisdiction of the Federal Communications Commission.! The temporary in- 
junction would, the complaint stated, cause irreparable harm because of an alleged 
conspiracy between the attorney general and the superior court judge to delay trial 
until the broadcasting corporation would be ruined. The federal court dismissed the 
suit, upon the attorney general’s and judge’s motion, on the ground that the suit was 
against the state. Thereupon, the superior court cited the broadcasting corporation’s 
attorney for contempt because of the allegation of conspiracy contained in the federal 
pleadings. On certiorari from the California Supreme Court, held, the superior court 
had jurisdiction and the allegation of conspiracy was not privileged. Judgment af- 
firmed. Hume v. Superior Court. 

While the court in the instant case discussed petitioner’s privilege to allege the 
conspiracy, it found that such charges were irrelevant to the issues before the federal 
court and, therefore, not privileged.’ The allegations, it is true, were not pertinent to 
establishing the federal court’s jurisdiction if that was based only on diversity of 


79 Okla. Const. art. 2, §9. Similar provisions have been held to invalidate sterilization 
statutes as constituting cruel and unusual punishment. Davis v. Berry, 216 Fed. 413 (D.C. 
Iowa 1914); Mickle v. Henrichs, 262 Fed. 687 (D.C. Nev. 1918). Contra: State v. Feilen, 70 
Wash. 65, 126 Pac. 75 (1912). 


t 48 Stat. 1064, 1082 (1934), 47 U.S.C.A. §§ 152 (a), 303 (r) (Supp. 1940). But at the time 
of trial there was no controlling treaty or agreement with Mexico. Therefore, the exercise of 
state police power to abate a nuisance was probably proper, since federal jurisdiction over 
foreign radio was not then exclusive. 


2 17 Cal. (2d) 506, 110 P. (2d) 669 (1941). Petitioner, a Texas attorney, was also disbarred 
from practicing before the superior court. 


3 Otherwise contemptuous statements made in pleadings are privileged only when relevant. 


Works v. Superior Court, 130 Cal. 304, 62 Pac. 507 (1900); In re Sherwood, 259 Pa. 254, 103 
Atl. 42 (1918). 
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citizenship.‘ But that is not to say that the allegation was not relevant to the showing 
of irreparable harm as a ground for equitable relief in the federal court.’ Nevertheless, 
the California court found the charge of conspiracy contemptuous because it was not 
supported by allegations of fact. Fact pleading, however, is not necessary to stating a 
cause of action under the new federal rules.® 

Furthermore, it may be argued that the allegedly contemptuous pleadings should 
have been privileged not only because relevant but also because they were addressed 
to an official who could act thereon. This is the basis of the privilege of a citizen to 
write to a congressman about a federal judge,’ of a labor leader to telegraph the United 
States Secretary of Labor about a labor case,* and of an attorney to charge bias and 
prejudice in applying for a change of venue or the disqualification of a judge when bias 
and prejudice are statutory grounds for such applications. In the instant case, the 
worst that can be said was that petitioner was mistaken as to whether the federal court 


4Rev. Stat. §§ 563, 629 (1875), 28 U.S.C.A. § 41 (1) (1927). Appellant argued that the 
allegation of conspiracy was privileged because relevant to the provision of the removal 
statute which permits removal for local prejudice. Petitioner’s Brief for Certiorari, at 6-9; 
18 Stat. 470 (1875), 28 U.S.C.A. § 71 (1927); In re Sherwood, 259 Pa. 254, 103 Atl. 42 (1918) 
(assertion made in removal proceedings before a federal court that five state judges were 
prejudiced held privileged). But the proceeding in the federal court in the instant case was 
not one for removal because the plaintiffs there were not parties to the California suit and, 
furthermore, were aliens, who cannot remove from the state court. Grand Trunk R. Co. v. 
Twitchell, 59 Fed. 727 (C.C.A. 1st 1894). 


5 The federal suit to enjoin the superior court judge and the attorney general from molesting 
the broadcasting corporation or its agents by contempt proceedings may be within the ban of 
§ 265 of the Judicial Code, Rev. Stat. § 720 (1875), 28 U.S.C.A. § 379 (1928), which provides 
that a federal court shall not grant an injunction to stay proceedings in a state court. If the 
federal action was intended to prevent the enforcement of the state court’s temporary injunc- 
tion against the defendant owners of the broadcasting corporation, § 265 would have been a 
good defense. See Hill v. Martin, 296 U.S. 393, 403 (1935). Even if the federal action was 
aimed only at preventing extension of the state court’s process to the broadcasting corporation, 
which had not been served, § 265 would be a bar if it could be said that the broadcasting com- 
pany was merely an associate of the defendant owners attempting to aid them in performing 
the prohibited acts. See Chase Nat’l Bank v. Norwalk, 291 U.S. 431, 436, 437 (1934); In re 
Lennon, 166 U.S. 548, 554 (1897). But if the broadcasting corporation’s California activities 
were considered independent of those actions of the defendants enjoined by the superior court, 
the latter’s injunction would not bind the company. Alemite Mfg. Corp. v. Staff, 42 F. (2d) 
832 (C.C.A. ad 1930). Then the company’s federal suit for injunction might be entertained 
because it would not be an action to stay state court proceedings. Chase Nat’] Bank v. Norwalk, 
291 U.S. 431 (1934). 

* Rule 8 (a)(2), 28 U.S.C.A. foll. § 723c (1941); 1 Moore and Friedman, Moore’s Federal 
Practice 553 (1938); Hummel v. Wells Petroleum Co., 111 F. (2d) 883 (C.C.A. 7th 1940). The 
court in the instant case cites California authority on this point of pleading in the federal court, 
a point clearly subject to the federal rules. 

7See Froelich v. United States, 33 F. (2d) 660, 664 (C.C.A. 8th 1929). 

* See Bridges v. Superior Court, 14 Cal. (2d) 464, 493, 94 P. (2d) 983, 997 (1939). 


9In re Cunha, 123 Cal. App. 625, 11 P. (2d) 902 (1932); Lapique v. Superior Court, 68 
Cal. App. 407, 229 Pac. 1010 (1924); cf. In re Jones, 103 Cal. 397, 37 Pac. 385 (1894) (decided 
before California made bias a statutory ground for change of venue). 
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would grant an injunction. That the complaint in the federal court contained allega- 
tions sufficient to support federal jurisdiction and a claim for equitable relief is indi- 
cated by the fact that the federal court issued an order to show cause.'® 

Apart from questions of privilege, the instant case may be criticized because, con- 
trary to the usual practice, the court about whom, rather than the court to whom, the 
statements were made, is citing for contempt. When contemptuous statements about 
a lower court are made in pleadings before an appellate court, it is the appellate court 
which punishes for contempt;" the lower court has no power to punish.” Perhaps these 
cases are inapplicable in the instant case because in the appellate-trial court situation 
no suit is pending in the lower court to which its ancillary contempt jurisdiction may 
attach. But where a party applies to a second judge for a change of venue on the 
ground that the judge before whom the suit is pending is biased, it is the judge to whom 
the statements are made who punishes for contempt, even though the other judge still 
has jurisdiction of the proceedings." 

Furthermore, the instant case raises the additional problem, not discussed by 
either the majority or the dissenting opinion, of the jurisdiction of the state court to 
punish for statements made in a federal court. The case is one of first impression on 
the point, but it would seem that, had the petitioner made timely application for a 
writ of habeas corpus in the federal court, he could have obtained it. It is true that 
ordinarily a federal court will not grant habeas corpus on the ground that the state 
commitment violates the Constitution or laws of the United States;'4 the prisoner 
must first resort to the state remedies.'5 But a federal court will discharge a prisoner 


*© A federal court should dismiss on its own motion when it does not have jurisdiction. 
See Byers v. McAuley, 149 U.S. 608, 618 (1893); Gaines v. Baltimore & Chesapeake S.S. Co., 
234 Fed. 786, 789 (D.C. S.C. 1916). But the mere fact that the suit was dismissed should not 
affect the privilege question. Cf. Dada v. Piper, 41 Hun (N.Y.) 254 (S. Ct. 1886). 

™ In re Arnold, 204 Cal. 175, 267 Pac. 316 (1928); In re Glauberman, 107 N.J. Eq. 384, 
152 Atl. 650 (1930); First Nat’] Bank of Auburn v. Superior Court, 12 Cal. App. 335, 107 
Pac. 322 (1909); Sears v. Starbird, 75 Cal. 91, 16 Pac. 531 (1888); Friedlander v. Sumner Gold 
and Silver Mining Co., 61 Cal. 116 (1882); cf. Matter of Minnis, 56 S. Ct. 504 (1936); Ex parte 
Tillinghast, 4 Pet. (U.S.) 108 (1830). 

12 Johness v. Stoulig, 151 La. 618, 92 So. 137 (1922); In re Dalton, 46 Kan. 253, 26 Pac. 673 
(1891); cf. Fitzsimmons v. Bd. of Canvassers, 119 Mich. 147, 77 N.W. 632 (1898). 

‘3 Hallinan v. Superior Court, 27 Cal. App. (2d) 433, 81 P. (2d) 254 (1938); Francis v. 
Superior Court, 3 Cal. (2d) 19, 43 P. (2d) 300 (1935); cf. Ex parte Ewell, 71 Cal. App. 744, 
236 Pac. 205 (1925). 

4 Rev. Stat. § 753 (1875), 28 U.S.C.A. § 453 (1923)' 


15 Ex parte Royall, 117 U.S. 241, 251-53 (1886); United States ex rel. Kennedy v. Tyler, 
269 U.S. 13, 17 (1926); Craig v. Hecht, 263 U.S. 255 (1923). If petitioner had remained in 
jail he might possibly have obtained a writ of habeas corpus from the federal court without 
first resorting to the state appellate courts since California provides no appeal as of right from 
a contempt conviction. Calif. Code Civ. Proc. (Deering, 1937) § 1222. Petitioner had satisfied 
one requirement of the exhaustion of state remedies doctrine by applying for writs of habeas 
corpus and prohibition from the California appellate court, which had been denied. Where 
the remaining state remedy is the discretionary one of certiorari, there is division of opinion 
as to whether a federal court will entertain a petition for a writ of habeas corpus. Hale v. Craw- 
ford, 65 F. (2d) 739 (C.C.A. rst 1933) (petition entertained); Downer v. Dunaway, 53 F. (2d) 
586 (C.C.A. sth 1931) (refusal to entertain petition). 
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from state custody where a state court has convicted him for perjury as a witness be- 
fore a federal tribunal,"* because “‘it is essential to the . . . . efficient administration of 
justice that witnesses . . . . be able to testify freely . . . . unrestrained . . . . by fear of 
punishment in the state courts.’”*7 It may be argued that an attorney presenting his 
client’s case to a federal court should also be free from the fear of state court prosecu- 
tion.* The fact that the proceeding in the federal court was dismissed for lack of 
jurisdiction in the instant case should make little difference;'® mistake as to the juris- 
diction of a federal court should be of no more importance than mistake as to the 
merits of one’s claim in a federal court. 

But even if the petitioner may no longer seek a writ of habeas corpus,?° it seems that, 
except for procedural considerations," the instant case would present a federal ques- 
tion which is ground for certiorari from the Supreme Court of the United States. 
A federal question is raised when statements of a witness in a federal tribunal are made 
the grounds for prosecution for perjury in a state court,?? and also when an action for 
malicious prosecution in a federal court is brought in a state court.*3 In each case the 
federal court will not permit state court actions based on occurrences in the federal 
courts. 

It is also possible that there would be a federal question involved in the instant case 
under the Fourteenth Amendment. State court convictions for coritempts not com- 


In re Loney, 134 U.S. 372 (1890); Ex parte Bridges, Fed. Cas. No. 1862 (C.C. Ga. 1875). 


1In re Loney, 134 U.S. 372, 375 (1890). The federal court’s exclusive jurisdiction to try 
prosecutions for perjuries committed before federal tribunals is judge-made. Neither the per- 
jury statute, Rev. Stat. § 5392 (1875), 18 U.S.C.A. § 231 (1927), nor the statute authorizing 
federal courts to commit for contempt, Rev. Stat. § 725 (1875), 28 U.S.C.A. § 385 (1928), 
specifically confers exclusive jurisdiction on the federal courts. 


Indeed, the attorney might lament with Alice’s pigeon: “As if it wasn’t trouble enough 
hatching the eggs, but I must be on the lookout for serpents, night and day!’’ Carroll, Alice in 
Wonderland 49 (Jacket Library ed. 1932). 


* Cf. Kirk v. Milwaukee Dust Collector Mfg. Co., 26 Fed. sor (C.C. Wis. 1885) (contempt 
proceeding ancillary to principal cause in state court not removable to federal court with 
principal cause). 

* A person who pays a fine and is released from custody cannot obtain such a writ from the 
federal courts. Cf. Stallings v. Splain, 253 U.S. 339 (1920); Johnson v. Hoy, 227 U.S. 245 
(1913); Ex parte Simon, 208 U.S. 144 (1908). 

A federal question raised for the first time in a petition for rehearing will not be reviewed 
by the Supreme Court unless 1) the state court raises the issue for the first time in its decision, 
or 2) the state court in passing on the petition for rehearing gives an opinion on the federal 
question. Neither element is present in the instant case. Great Northern R. Co. v. Sunburst 
Oil & Refining Co., 287 U.S. 358 (1932); St. Louis & San Francisco R. Co. v. Shepherd, 240 
U.S. 240 (1916); Waters-Pierce Oil Co. v. Texas (no. 2), 212 U.S. 112 (1909). 


* Note 16 supra. 


* Rury v. Gandy, 12 F. (2d) 620 (D.C. Wash. 1926); 1 Hughes, Federal Practice § 580 
(1931); cf. Eighmy v. Poucher, 83 Fed. 855 (C.C. N.Y. 1898). But a state court action for 
libel based on pleadings in a federal court is not so removable because no federal question is 
taised in the complaint. Thompson v. Standard Oil of New Jersey, 67 F. (2d) 644 (C.C.A. 
4th 1933). However, the court stated that the federal question, if any, was a matter of de- 
fense possibly reviewable by the Supreme Court on certiorari. Ibid., at 647-48. 
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mitted in the presence of the court have been held to violate the due process clause 
where there was neither notice nor hearing.*4 But there was a judicial proceeding in the 
instant case. It is therefore necessary to argue that this contempt citation conflicts 
with the guarantee of freedom of speech, which has not yet been incorporated into the 
Fourteenth Amendment for review of state court contempt proceedings, but has been 
so incorporated in other types of cases.*s 

The argument against applying the First Amendment to state contempt proceed- 
ings is that the state courts have held that they have inherent power to determine when 
a contempt has been committed against them, unrestricted by the requirement of 
freedom of speech.** The United States Supreme Court, however, has recently indi- 
cated that federal courts, at least, have no such inherent power.?? If the Court would 
also be willing to deny that state courts have such inherent powers, it might apply the 
First Amendment to state court contempt proceedings where the contempt was not 
committed in the presence of the court.”* 

Were the First Amendment to be so applied, the court might use the “clear and 
present danger” test used in other civil liberties cases*® to determine whether the state 
court’s citation violated the contemnor’s right of free speech.3° In terms of the ra- 
tionale of contempt process that standard might read: no person shall be punished by 
contempt process for out-of-court action unless such action actually obstructed the 





24 Ex parte Stricker, 109 Fed. 145 (C.C. Ky. 1901); cf. Cooke v. United States, 267 U.S. 
517 (1925); Ex parte Hudgings, 249 U.S. 378 (1919); see Patterson v. Colorado, 205 U.S. 454, 
461 (1907); Tinsley v. Anderson, 171 U.S. tor, ros (1898). 










2s Cantwell v. Connecticut, 310 U.S. 296 (1940) (statute regulating solicitation of funds for 
religious purposes); Thornhill v. Alabama, 310 U.S. 88 (1940) (peaceful picketing); Schneider 
v. New Jersey, 308 U.S. 147 (1939) (municipal handbill ordinance); see Summary Contempt 
Proceedings v. The Fourteenth Amendment, 27 Va. L. Rev. 665, 669 n. 28 (1941). 


“a6 Bridges v. Superior Court, 14 Cal. (2d) 464, 94 P. (2d) 983 (1939); State v. Morrill, 16 
Ark. 384 (1855); consult Nelles and King, Contempt by Publication in the United States, 
28 Col. L. Rev. 401, 525, 533-43 (1928). 















27 Nye v. United States, 313 U.S. 33 (1941). By holding that an 1831 statute, Rev. Stat. 
§ 725 (1875), 28 U.S.C.A. § 385 (1928), limits a federal court’s power to punish for contempts to 
those acts committed in the geographical vicinity of the court, the Supreme Court implicitly 
denied the inherent power doctrine. Ex parte Robinson, 19 Wall. (U.S.) sos (1873). Commen- 
tators have long been insisting that there are neither historical nor legal grounds supporting 
the inherent power doctrine. Fox, The History of Contempt of Court (1927); Nelles and 
King, op. cit. supra note 26; Frankfurter and Landis, Power of Congress over Procedure in 
Criminal Contempts in “Inferior’’ Federal Courts, 37 Harv. L. Rev. roto (1924). 


28 The question is now before the Supreme Court. Bridges v. Superior Court, cert. granted 
8 U.S. L. Week 605 (1940); Times-Mirror Co. v. Superior Court, cert. granted 8 U.S. L. 
Week 966 (1940). 


29 E.g., Herndon v. Lowry, 301 U.S. 242, 258 (1937); Whitney v. California, 274 U.S. 357, 
373 (1927); Schenk v. United States, 249 U.S. 47, 52 (1919). 


3° Freedom of Expression v. Contempt of Court, 9 U.S. L. Week 3110, 3111 (1940); Sum- 
mary Contempt Proceedings v. The Fourteenth Amendment, 27 Va. L. Rev. 665 (1941); Nelles 
and King, op. cit. supra note 26, at 403 n. 13; 1 Bill of Rights Rev. 303, 307 (1941). 
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court’s administration of justice.** It seems clear that, under this standard, the peti- 
tioner’s statements in the pleadings in the federal suit were not in contempt of the 
California court.3? 


Contracts—Formation—Promissory Estoppel in Business Transaction—{Fed- 
eral].—At the request of the plaintiff, the defendant, a manufacturer of refrigeration 
equipment, supplied price and other data concerning machines which would be required 
by the plaintiff in bidding on an air-conditioning contract with the state. Although the 
defendant’s letter said, ‘‘the tabulation includes two machines as listed,” data were 
given for one machine only. At the bottom of the first page of the defendant’s sta- 
tionery was a statement in small red print to the effect that all contracts were subject 
to approval by an officer of the defendant and that quotations were subject to change 
without notice. 

The plaintiff submitted a bid accompanied by a bond, basing his figures upon the 
price given by the defendant, which the plaintiff understood to cover two machines. 
After the award of the contract to the plaintiff, he learned from a competing contractor 
that the price quoted was intended as a per unit price only. The competitor, who had 
received a copy of the same quotation sent to the plaintiff, had questioned the de- 
fendant before the opening of the bids and had warned the defendant of the possible 
ambiguity. Thereupon the plaintiff mailed a formal acceptance to the defendant. 
After the defendant’s refusal to supply two machines at the price understood by the 
plaintiff, the plaintiff obtained machines elsewhere. The plaintiff sued in an Illinois 
court, alleging that the defendant’s letter was an offer to supply two machines at the 
price indicated and that either the plaintiff’s written acceptance was effective or the de- 
fendant was bound by promissory estoppel from the time the plaintiff, by entering 
into a contract with the state specifying the defendant’s equipment, had changed 
its position in reliance on the statement. 

The federal district court, to which the case was removed, decided for the plaintiff 


3t See Holmes, J., dissenting in Toledo Newspaper Co. v. United States, 247 U.S. 402, 423 
(1918). See also Freedom of Expression v. Contempt of Court, 9 U.S. L. Week 3110, 3111 
(1940) where petitioner’s counsel in his Supreme Court briefs in Bridges v. Superior Court 
suggests that it must be demonstrated that: 1) the judge knew of the publication while suit 
was pending, 2) there was intent to influence him, and 3) the acts were such as would influence 
a judge of “ordinary firmness and fortitude.” 


» An actual obstruction to the state court proceedings may possibly be found by asserting 
that the false charges supported the federal suit which itself delayed the state court action. 
Brief for Respondent, at 38-39. But that argument concedes the relevance of the allega- 
tions to the issues before the federal court and, therefore, their privileged character. Note 
3 supra; cf. In re Riggsbee, 151 Fed. 701 (D.C.N.C. 1907) (federal court will not cite for con- 
tempt one who used its proceedings to obstruct the state court). 


* The competing contractor warned the defendant over the telephone as soon as the quota- 
tion was received, which was Saturday, December 24. The defendant would have been able to 
clarify the letter by phoning the other three contractors to whom copies had been sent. But 
since December 25 and 26 were holidays, the defendant could not have been absolutely certain 
that another letter would have reached the plaintiff before it mailed its bid on December 27, 
for opening at 2:00 p.m. on December 28. 
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on both theories, with the additional comment that the defendant could not complain 
of the construction placed upon its words since it had notice that the words might be 
so interpreted and had failed to clarify them. On appeal to the circuit court of appeals, 
held, the quotation did not constitute an offer, and that in any event the plaintiff had 
not reasonably construed the defendant’s terms. Moreover, even if the quotation were 
an offer, the plaintiff’s knowledge of the mistake before mailing its written acceptance 
prevented the formation of a bilateral contract. The court indicated, however, that 
had it considered the quotation an offer whose terms had been reasonably construed 
and had irreparable detriment been shown, promissory estoppel would have rendered 
the defendant liable. Sparks, J., concurred specially, differing with the court in its dis- 
regard of the printed provision. Robert Gordon, Inc. v. Ingersoll-Rand Co.? 

The decision rests primarily upon the view that the plaintiff had unreasonably inter- 
preted the figures given in the quotation.’ The court’s method of dealing with the other 
aspects of the case, however, is of considerable significance. The few reported cases sug- 
gest that reliance upon a quotation similar to the one in the instant case may prove haz- 
ardous to the “middleman” contractor although ordinarily he may be protected by the 
desire of the supplier to preserve his good will and business reputation.‘ Consideration 
of his position has become of greater importance because of the increase in the number 
of government contracts and the present emphasis on subcontracting. The refusal of 
the court in the instant case to view the language of the quotation as promissory does 
not render that position more favorable; but the indication of the court’s willingness to 
apply promissory estoppel in this type of case is of very considerable interest. 

The court follows conventional strictness in interpreting as non-promissory the lan- 


2117 F. (2d) 654 (C.C.A. 7th 1941). 


3 In thus differing from the trial judge, the present court imputes a lack of reasonableness 
to two employees of the plaintiff and to a competing contractor, who had received the original 
of which the letter received by the plaintiff was a carbon copy. The competitor testified that 
he had at first understood the price to cover two machines but that his knowledge of the 
type of machines made by Ingersoll-Rand led him to call for clarification, at which time he 
warned the defendant and suggested that the other contractors be informed of the intended 
meaning. Letter of William Hoier, Transcript of Record 37; testimony of William Brayton, 
Transcript of Record 30, and of G. H. Dickerson, Transcript of Record 53-54. The court con- 
siders that the lowness of the figure $26,450 should have prevented the plaintiff from believing 
it applied to two machines, particularly since he had before him for comparison another com- 
pany’s quotation of $37,967 for the two machines. If this means that the plaintiff should 
have envisioned a standard in the neighborhood of the latter price he would seem to have as 
much reason to believe that a variation of $14,933 above that standard was absurdly high as 
to believe that a downward variation of $11,517 made the price “absurdly low.” 


4 Particularly questionable is Ingalls Steel Products Co. v. Foster & Creighton Co., 226 
Ala. 122, 145 So. 464 (1932), where the plaintiff construction contractor ordered steel in re- 
sponse to quotations of steel supplier which said, “proposal when accepted by buyer and ap- 
proved in writing by an officer of seller . . . . becomes a contract in full force and binding on 
both parties.” It was held, with two judges dissenting, that no contract was formed by 4 
letter signed by the defendant’s chief engineer which said, “attached is a formal acknowledg- 
ment of your order We will ship accordingly.” See Truscon Steel Products Co. v. Cooke, 
98 F. (2d) gos (C.C.A. roth 1938) (defendant led contractor to believe steel would be shipped 
as soon as old balance was paid, then rejected order causing plaintiff to pay late penalties on 
building). 
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guage, “we tabulate below the vital information for making the necessary quotation. 

...’5 In distinguishing offers from mere solicitations or invitations to deal, courts 
have stressed the use of the word “offer” as well as the completeness of the terms ex- 
pressed.® In the leading case of Moulion v. Kershaw’ the court went so far as to refuse 
to construe as promissory a letter which read, in part, “we are authorized to offer 
Michigan fine salt . . . . [we] shall be pleased to receive your order.” The letter did 
not, however, expressly limit the quantity which could be ordered. 

Replies to questions put to a number of businessmen, for whom principally we must 
assume the commercial law is administered, suggest that the unwillingness of the court 
to treat the communication in Moulton v. Kershaw as an offer is inconsistent with business 
expectations.’ The businessmen felt that the implied limitation to a reasonable amount 
dealt adequately with the problem of the quantities offered. Outside of the trades in 
which seasonal styles are a factor, all the buyers interviewed felt that they would 
have a right to recover for failure to deliver in this situation. This right was conceded 
by four out of five representatives of sellers.? It is submitted that words such as “we 


quote” or “tabulated herewith are our prices” may serve under proper circumstances 
to express an offer.'* 


$117 F. (2d) 654, 656 (C.C.A. 7th 1941). 


* Moulton v. Kershaw, 59 Wis. 316, 18 N.W. 172 (1884); Nebraska Seed Co. v. Harsh, 98 
Neb. 89, 152 N.W. 310 (1915); Beaupré v. Pacific & Atlantic Tel. Co., 21 Minn. 155 (1874); 
Lincoln v. Erie Preserving Co., 132 Mass. 129 (1882); Smith v. Gowdy, 8 Allen (Mass.) 566 
(1864). 

759 Wis. 316, 18 N.W. 172 (1884). 


§ The questions were put by Mrs. Aaron Levy in 1939 to large salt manufacturers, manu- 
facturers and wholesalers of lingerie and linen goods, and buyers in the largest Chicago depart- 
ment stores. Each businessman was read a statement of the facts of Moulton v. Kershaw. 
Sellers were asked these questions: ‘‘1) If you were to send one of your customers a letter ex- 
actly like that sent by Kershaw to Moulton what sort of response would you hope to elicit 
from him? 2) If you received an order exactly like Moulton’s and refused to deliver the salt 
and withdrew your letter, would you feel that the other party had a right to recover? 3) Note 
you have specified no maximum quantity in your letter. What do you mean to indicate by 
this omission? 4) Would you feel that an order for 2,000 barrels of salt (translated into its 
value equivalent for other trades) was highly unreasonable, keeping in mind the fact that no 
maximum quantity is mentioned?” 

*One cautious dissenter made the sound observation that without consulting a lawyer 
he would not consider that the buyer had a right to recover. 


* The following, from the files of a large Chicago department store, were considered to be 
firm offers by the buyer who received them: “We are now prepared to sell... . at so¢ per 
yard.”; “I am enclosing clippings of the assortment I can offer you at 32}¢ per yard.”; “En- 
closed samples available for immediate shipment at ; “We have decided to feature... . 
at $1.15 per yard.” In no case was a maximum quantity mentioned although it was reported 
that there is an implied minimum of ten yards understood in the dry goods trade. Mrs. Levy’s 
interviews, discussed in notes 8 and 9 supra. 

Similar words were construed as offers in Fairmont Glass Works v. Grudden-Martin Wood- 
enware Co., 106 Ky. 659, 51 S.W. 196 (1899) (“‘We quote for immediate acceptance’’); Croshaw 
v. Pritchard, 16 T.L.R. 45 (Q.B. 1899) (“our estimate to carry out the work is”); College Mill 


v. Fidler, 58 S.W. 382 (Tenn. Ch. App. 1899) (“cannot sell for less than”). Cf. Rest., Contracts 
$25, Illustration 2 (1932). 
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The plaintiff in the instant case did attempt to show a trade usage to treat such 
quotations as offers." The court, feeling that the evidence did not show acceptance of 
the usage by both parties, avoided passing upon the defendant’s contention that usage 
is available only to explain the terms of a contract, not to create one. The defendant’s 
contention does not seem well-founded. Usage alone gives meaning to any of the words 
or other symbols from which a contract is spelled. It could hardly be maintained that 
no contract is formed by the signs used among traders in the grain pit or at an Irish 
horse fair, although such signs have meaning only by reference to the usage of those 
markets."* The dicta which are adduced to support the defendant’s position are taken 
from cases which could better have been explained by the circumstance that the usage 
could not have been presumed to have been known to both parties." 

There could be no question, of course, that the defendant’s letter would not con- 
stitute an offer if the provision printed in small red type at the bottom of the de- 
fendant’s stationery were to be regarded as part of the message. This provision stated 
that all contracts were subject to approval by an officer of the defendant company and 
all quotations subject to change without notice. The majority of the court is in accord 
with the prevailing view that such printed provisions are to be given effect only when 
they are not repugnant to the writing and when they have come or “should” have come 
to the attention of the party to be bound. The situation in which, as in the instant 
case, the printed clause is added as a general safety catch to stationery often used for 
purposes other than the formation of contracts should be distinguished from that in 
which the parties look to a printed form to supply the bulk of the agreement.'s In the 
former case the printed provision should not, it is submitted, be presumed to have 
come to the attention of the parties unless it is referred to in the written text."® This 
view is supported not only by the general caveats as to the one-sidedness of printed 


™ 117 F. (ad) 654, 659 (C.C.A. 7th 1941). 


2 Consult Greene, Theories of Interpretation in the Law of Contracts, 6 Univ. Chi. L. 
Rev. 374 (1939). 


"3 Compare Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co., 334 Ill. 281, 290, 
165 N.E. 793, 796 (1929) with Tilley v. County of Cook, 103 U.S. 155 (1880) and Currie v. 
Syndicate, 104 Ill. App. 165 (1902). 


14 Summers v. Hibbard, Spencer, Bartlett & Co., 153 Ill. 102, 38 N.E. 899 (1894); Augusta 
Factory v. Mente & Co., 132 Ga. 503, 64 S.E. 553 (1909); Chicago v. Weir, 165 Ill. 582, 46 
N.E. 725 (1897); Warner Construction Co. v. Lincoln Park Com’rs, 278 Ill. App. 42 (1934); 
Menz Lumber Co. v. McNeeley, 58 Wash. 223, 108 Pac. 621 (1910) (reasonableness for the 
jury); Sturm v. Boker, 150 U.S. 312 (1893); consult 8 Univ. Chi. L. Rev. 763 (1941) (effect 
of printed clauses on parking lot tickets); 1 Williston, Contracts § 90D (1936). 


*s Compare cases in note 14 supra with Waco Mill & Elevator Co. v. Allis-Chalmers Co., 
49 Tex. Civ. App. 426, 109 S.W. 224 (1908); Constantian v. Mercedes-Benz, 5 Cal. (2d) 631, 
55 P. (2d) 841 (1936). 


6 Summers v. Hibbard, Spencer, Bartlett & Co., 153 Ill. 102, 38 N.E. 899 (1894); Sturtevant 
Co. v. Fireproof Film Co., 216 N.Y. 199, 110 N.E. 440 (1915); Menz Lumber Co. v. McNeeley 
& Co., 58 Wash. 223, 108 Pac. 621 (1910) (whether parties should have noticed provision 4 
jury question); Anaconda Copper v. Houston, 107 Ill. App. 183 (1903); cf. Rodesch v. Kirk- 
patrick Coal Co., 41 F. (2d) 519 (C.C.A. 6th 1930); Proel v. Brunswick-Balke-Collender Co., 
216 N.Y. 310, 110 N.E. 619 (1915). But consult Rest., Contracts § 70, Illustration 4 (1932). 
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forms*? but also by the tendency of this indiscriminate use to dull the attention of one 
concentrating upon the choice of the individualized text."* 

Since it is generally thought that James Baird Co. v. Gimbel Bros., Inc.,"® restricted 
the application of promissory estoppel to non-commercial cases,?* the indicated willing- 
ness of the present court to apply this doctrine to commercial cases* may be of con- 
siderable significance. 


17 Consult Llewellyn, Review of Prausnitz, The Standardization of Commercial Contracts 
in English and Continental Law, 52 Harv. L. Rev. 700 (1939); Llewellyn, Common Law Re- 
form of Consideration: Are There Measures?, 41 Col. L. Rev. 863, 869 (1941). 


8 Even the device which is currently in vogue among businessmen of printing such escape 
clauses so that they will appear directly after the salutation in all their letters is subject to 
this objection, particularly where several such clauses constitute an involved paragraph. Like 
the boy who cried “Wolf!” too often, the users of these provisions can scarcely complain when 
their omnibus and usually inapplicable clauses cease to draw the attention of a busy reader. 
But cf. Rodesch v. Kirkpatrick Coal Co., 41 F. (2d) 519 (C.C.A. 6th 1930). 


1964 F. (2d) 344 (C.C.A. 2d 1933), noted in 28 Ill. L. Rev. 419 (1933) and 20 Va. L. Rev. 
214 (1933). 


2 “Since the doctrine of promissory estoppel was held inapplicable to all commercial trans- 
actions, there was no necessity for the court to differentiate ” 28 Ill. L. Rev. 419, 420 
(1933). 

In the Baird case there was no doubt as to the promissory nature of the language used nor 
as to the fact that the defendant had made a mistake, but the defendant had telegraphed a 
revocation in time for the plaintiff to have withdrawn his bid although he would not have 
been able to submit another. Moreover, the defendant had expressly requested a prompt ac- 
ceptance. Although it might be said that the opinion rests primarily upon this request for an 
acceptance, a statement that the attitude expressed is ungenerous toward the commercial 
application of promissory estoppel is also justified. 

Compare Corbett v. Cronkhite, 239 Ill. 9, 87 N.E. 874 (1909) (expense of investigating title 
not sufficient consideration to enforce option under seal in equity); Dunshee v. Dunshee, 255 
Ill. 296, 99 N.E. 593 (1912) (denial of specific performance of promise that land should go to 
tenant if he made a success of farming it); Campbell Investment Co. v. Taylor, 246 Ill. App. 
433 (1927) (expenditure by offeree in arranging underwriting of remodeling will not cause 
promise to lease to be enforced); Comfort v. McCorkle, 149 Misc. 826, 268 N.Y. Supp. 192 
(S. Ct. 1933), with Richelieu Hotel Co. v. Internat’! Military Encampment Co., 140 IIl. 
248, 29 N.E. 1044 (1892) (incorporation subscription enforced because of money spent in 
preliminary organization); Lusk-Harbison-Jones, Inc. v. Universal Credit Co., 164 Miss. 693, 
145 So. 623 (1933); Brewer v. Universal Credit Co., 192 So. go2 (Miss. see Port Huron 
Machine Co. v. Wohlers, 207 Iowa 826, 221 N.W. 843 (1928); Langer v. Superior Steel Corp., 
105 Pa. Super. 579, 161 Atl. 71 (1932) rev’d on other grounds, 318 Pa. 490, 178 Atl. 490 (1935); 
Pryor v. Cain, 25 Ill. 263 (1861) (subscriber to church liable at least for proportionate amount 
of expenditures made in reliance on his promise); Estate of Beatty v. Western College, 177 IIl. 
280, 52 N.E. 432 (1898) (note enforced because of reliance in building college dormitory); cf. 
Estate of Switzer v. Gertenbach, 122 Ill. App. 26 (1905) (promise to will to stepson who had 
come to live with testator would be enforced); Martin v. Meles, 179 Mass. 114, 60 N.E. 397 
(1901). 

* 117 F. (2d) 654, 661 (C.C.A. 7th 1941). 


* Requiring “irreparable detriment” as a condition of recovery may be more rigorous than 
the usual standard of substantial detriment when injustice cannot otherwise be avoided. 
Rest., Contracts § 90 (1932); 1 Williston, Contracts § 139 (1936). Either formulation would 
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Wider enforcement of promises has been advocated by many authorities;*3 business 
convenience as well as morals*4 have been said to favor such a trend.*5 Although it is 
conceded that the machinery of the law should not be set in motion lightly, Anglo- 
American law has been criticized for double-barring liability.* The present case sug- 
gests that the defendant can be adequately protected by means of the requirement of 
clear promissory language without resort to the additional safeguard of the considera- 
tion requirement. 

The step which the present court indicates that it would be willing to take may be 
compared with the recent tendency toward refusing to permit revocation of offers for 
unilateral contracts after the offeree has begun performance.*’ An offer requesting a 
performance over a period is not strikingly different from the quotation in the instant 
case. While the quotation, if promissory at all, is perhaps better interpreted as con- 
templating a promise in return, it could well be interpreted as asking for the very. act 
of bidding which the plaintiff performed.** Application of the promissory estoppel doc- 
trine would, however, minimize the conceptual difficulties which beset those who at- 
tempt to explain the irrevocability of offers for unilateral contracts.” 


seem to be satisfied by the alternative which faces the plaintiff in the instant case. Although 
it is suggested that he might escape the possible loss of his $10,000 performance bond, the 
plaintiff faces a certainty of damage to his business reputation and of the loss of the oppor- 
tunity to do a profitable job for the state. 


23 Shattuck, Gratuitous Promises—A New Writ?, 35 Mich. L. Rev. 908 (1937); Winfield, 
The American Restatement of the Law of Contracts, 11 J. Comp. Leg. & Int. Law 179 (1929); 
Cohen, The Basis of Contract, 46 Harv. L. Rev. 553 (1933); Pound, Law and Morals 40 (1924); 
Sharp, Pacta Sunt Servanda, 41 Col. L. Rev. 783 (1941). 


24 Whether conceived of as part of a larger philosophical scheme or merely as the prevailing 
sense of fitness of the average man—the mores. 


#5 “ ‘Tt is right that a man keep all of his promises, but the law only compels him to keep 
those which are made for valuable consideration.’ . . .. The answer to Historicus is that for 
a generation the courts have been quietly loading his typical unmoral legal rule with excep- 

i ” Pound, Law and Morals 40-41 (1924). Consult Sharp, op. cit. supra note 23, at 
783, 784 nn. 3, 6. 


26 Sharp, op. cit. supra note 23, at 796. 


27Los Angeles Traction Co. v. Wilshire, 135 Cal. 654, 67 Pac. 1086 (1902); Crook v. 
Cowan, 64 N.C. 743 (1870); Zwolanek v. Baker, 150 Wis. 517, 137 N.W. 769 (1912); Braniff 
v. Baier, 101 Kan. 117, 165 Pac. 816 (1917); Watchel v. Nat’l Alfalfa Journal Co., 190 Iowa 
1293, 176 N.W. 801 (1920) (prize contest); Jones v. Hollander, 3 N.J. Misc. 973, 130 Atl. 
451 (S. Ct. 1925); Reuss v. Baron, 10 P. (2d) 518 (Cal. App. 1932), rev’d on other grounds, 217 
Cal. 83, 17 P. (2d) 119 (1932); Werner Sawmill Co. v. Vinson & Bolton, 220 Ala. 210, 124 
So. 420 (1929). Contra: Petterson v. Pattberg, 248 N.Y. 86, 161 N.E. 428 (1928); Chapman 
v. Merchants Trust Co., 184 Minn. 467, 239 N.W. 231 (1931); Auerbach v. Internationale 
Lampen Gesellschaft, 177 Fed. 458 (C.C. N.Y. 1910); Campbell Investment Co. v. Taylor, 
246 Ill. App. 433 (1927); Alexander Hamilton Institute v. Jones, 234 Ill. App. 444 (1924). 

28 Cf. Plumb v. Campbell, 129 Ill. 101, 18 N.E. 790 (1888), where it was said that an offer 


would be accepted by “beginning performance in a way which would bind him (offeree] to 
complete it.” 


29 “The question of whether such an offer becomes irrevocable upon the offeree undertaking 
performance . . . . is one which has not so much troubled the courts as it has the law writers 
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Quite apart from any promissory nature as an undertaking for the future, the words 
of a quotation such as that in the instant case may be regarded as a mere statement of 
the current price as a present fact, stripped of any commitments. Considering the 
quotation in this light, the liability of the seller in this situation might be expressed in 
terms of tort liability for negligent misstatement. 

The existence and the extent of this liability have been the subject of much discus- 
sion,3° with insufficient case authority to set bounds to the range of the debate. The 
business quotation in the situation presented in the instant case seems to satisfy such 
criteria as have been established, and it does not run afoul of any of the limitations im- 
posed by precedent.#* The seller who makes the quotation should be under a duty to 
give the correct information since he knows that it is required for a serious purpose, 
that the contractor who receives the quotation intends to rely upon it, and that he will 
be financially injured if the information is not accurate. And while it would beg the 
question to say that the contractor has a legal right so to rely, it would seem that “in 
morals and good conscience” he does have a right so to rely.s? In the case under con- 
sideration, the seller is the only source of the information, and he promoted his own 
opportunity to make a profitable sale by giving the information. The danger which 
was feared in Uliramares v. Touche,33 of liability in a limitless amount, for an in- 
definite period and to an unascertained number, is not present in this situation.34 

Treating erroneous business quotations under a tort theory as negligent misstate- 
ment presents several advantages. The contractor injured as a result of the error of the 
quoting supplier would not find his recovery jeopardized by the strict requirements of 
promissory language insisted upon even in the enlightened doctrine of promissory 
estoppel espoused in the instant case. Nor would the apportionment of liability in 


and commentators.” Reuss v. Baron, 1o P. (2d) 518, 519 (Cal. App. 1932), rev’d on other 
grounds, 217 Cal. 83, 17 P. (2d) 119 (1932). 


3° Smith, Liability for Negligent Language, 14 Harv. L. Rev. 184 (1900); Williston, Lia- 
bility for Honest Misrepresentation, 24 Harv. L. Rev. 415 (1911); Bohlen, Misrepresentation 
as Deceit, Negligence or Warranty, 42 Harv. L. Rev. 733 (1929). 


* Compare Internat’! Products Co. v. Erie R. Co., 244 N.Y. 331, 155 N.E. 662 (1927); 
Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 275 (1922); Mulroy v. Wright, 185 Minn. 84, 
240 N.W. 116 (1931); Bush Terminal Co. v. Globe & Rutgers Fire Ins. Co., 182 App. Div. 748, 
169 N.Y. Supp. 734 (1918), aff'd 228 N.Y. 575, 127 N.E. 909 (1920), with Nat’l Iron & 
Steel Co. v. Hunt, 312 Tl. 245, 143 N.E. 833 (1924); Courteen Seed v. Hong Kong & Shanghai 
Bank, 245 N.Y. 377, 157 N.E. 272 (1927); Jaillet v. Cashman, 115 Misc. 383, 189 N.Y. Supp. 
743 (S. Ct. 1921); cf. also Ultramares v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931); MacKown 
V. Illinois Printing & Pub. Co., 289 Ill. App. 59, 6 N.E. (2d) 526 (1937). 


# These are the standards laid down by Andrews, J., in Internat’! Products Co. v. Erie 
R. Co., 244 N.Y. 331, 155 N.E. 662 (1927). 


255 N.Y. 170, 174 N.E. 441 (1931). 


4 The quotation in the instant case was addressed to four heating contractors, only one of 
whom could secure the job and suffer damage from the defendant’s mistake. Liability could be 
limited to the amount of the error and to the period of performance set in the specifications, of 
which the defendant had knowledge. 
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accordance with fault become involved in the confused state of the law of mistake in 
contracts.3s . 

On the other hand, the negligent misstatement doctrine could be applied so as nor- 
mally to limit the seller’s liability to the difference between the price quoted and the 
price existing at the time. Under a contract approach, the seller, if liable at all, would 
be liable for the entire amount of the mitigated damages suffered by the contractor.* 
In this would be included the amount of the market rise between the time of the quota- 
tion and the time for performance. The seller’s liability for negligent misstatement is 
only for such damages as he could reasonably have foreseen as a result of his act. He 
can well say that the only damages he could have foreseen were that the contractor 
would act upon the price as stated instead of the price as it actually was; but that he 
could reasonably expect that, if a contractor wished to get the machines at the present 
market price at some future date, the contractor would enter into contract relations 
with him. The seller, in other words, does not underwrite the market, under the negli- 
gent misstatement theory. 

In appropriate cases, of which the instant one may be an example, the defense of 
contributory negligence would be available.s’7 Finally, the comparative negligence doc- 
trine of some jurisdictions would perhaps afford an opportunity for sharing the loss in 
accordance with the relative fault of the parties.3* While no case of negligent misstate- 
ment seems to have arisen under the comparative negligence statutes, there appears to 
be nothing in the doctrine of comparative negligence to prevent its application to this 
type of case.3® Although some such system of apportioning the loss commends itself 


35 Foulke, Mistake in Formation and Performance of Contracts, 11 Col. L. Rev. 197, 299 
(1911); Some Aspects of the Law of Mistake in Illinois, 5 Univ. Chi. L. Rev. 446 (1938); Con- 
sequences Arising from Mistake in Transmission of a Telegraphic Offer for the Sale of Goods, 
27 Yale L. J. 932 (1918). 


36 Consult Fuller and Perdue, Reliance Interest in Contract Damages, 46 Yale L. J. 52, 373 
(1936). 


37 Williston, however, favors treating negligent misstatements as deceit, in order to deprive 
one who has spoken falsely (albeit from negligence) of the defense of contributory negligence. 
Williston, op. cit. supra note 30, at 437. But see Internat’! Products Co. v. Erie R. Co., 244 
N.Y. 331, 330, 155 N.E. 662, 664 (1927). 


38 Consult Gregory, Legislative Loss Distribution in Negligence Actions (1936); Mole and 
Wilson, A Study of Comparative Negligence, 17 Cornell L. Q. 333, 604 (1932); Sprague, Divided 
Damages, 6 N.Y.U. L. Rev. 15 (1928) (marine torts in admiralty); Campbell, Ten Years of 
Comparative Negligence, [1941] Wis. L. Rev. 289. 


39 Where comparative negligence statutes speak in terms of “injury to person or property” 
perhaps tangible injury alone is contemplated. Miss. Code Ann. §§ 511, 512 (1930); Neb. 
Comp. Stat. § 20-1151 (1929); Wis. Stat. § 331-45 (1939). But the Canadian statutes and the 
statute proposed by Professor Gregory carry no such qualifications. Ont. Rev. Stat. c. 115 
(1937); Brit. Col. Rev. Stat. c. 52 (1936); New Bruns. Rev. Stat. c. 143, p. 1758 (1927); Nova 
Scotia Stat. c. 3 (1926); Gregory, op. cit. supra note 38, at 154. As to the scope of the admiralty 
doctrine, consult The Max Morris v. Curry, 137 U.S. 1, 15 (1890); Sprague, op. cit. supra note 
38, at 31; Mole and Wilson, op. cit. supra note 38, at 339; Telsey, English Apportionment of 
Blame in Collisions at Sea, 15 Tulane L. Rev. 567 (1941). 
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to the common sense of justice and is widely used in out-of-court settlements,‘ there 
are, as yet, no techniques in contract law by which the court can achieve this result. 


Evidence—Testimonial Recollection—Present Recollection of Past Recollection 
Recorded in Memorandum Now Lost—{Federal].—The plaintiff intervened in a 
corporate receivership proceeding, claiming to be the owner of 10,126 shares of lost 
stock. Although he remembered purchasing the stock, he admitted that he had no 
present recollection as to the number of shares. He testified, however, that two years 
previous to his original petition to intervene he had seen a memorandum, written by 
him shortly after the stock transactions, which stated the number of shares purchased. 
The memorandum had since been lost or stolen, but the plaintiff recalled its contents 
and was thus able to testify as to the amount of stock he had bought. He also testified 
concerning his habits in the writing of such memoranda and asserted that when he 
saw this particular memorandum he had recognized his handwriting and had known 
the memorandum to be correct. Upon appeal from a disallowance of the plaintiff’s 
claim, held, that the past recollection recorded, reflected in the memorandum, was suf- 
ficient to sustain the validity of the claim. Putnam v. Moore. 

The opinions of both the district court and the circuit court of appeals are indicative 
of the confusion prevalent in regard to the introduction of memoranda into evidence. 
The lower court refused to admit the testimony of the plaintiff on the ground that he 
had no independent recollection which the memorandum might serve to revive. Doubt- 
less influenced by the plaintiff’s brief on appeal, which took pains to establish the rule 
of past recollection recorded in the absence of present memory, the circuit court of 
appeals allowed introduction of the evidence without considering the fact that no 
memorandum had in fact been introduced. 

The principal case thus presents the problem of the admissibility of oral testimony 
offered to prove the existence and contents of a past recording of recollection, which 
writing, if available, would be admissible evidence bearing on the ultimate question at 
issue. Substantially the same question was involved in the early case of Pidgeon v. 
Williams’ Administrators? It was there held not to be error to admit oral evidence by a 
bank officer regarding an entry he had made on a bank record or “‘scratcher’’ indicating 
the account to which a deposit should be credited. But since that decision did not 
analyze the question at any length, the principal case presents the first real opportunity 
for analytical discussion. Such a case, moreover, has been anticipated, with trepidation 
by some and with acquiescence by others.3 


* This is particularly true among organizations whose inter-connections are more intimate 
than those depending merely on contract. In view of the close questions involved in the instant 
case, the usual efforts at settlement would be a normal incident of the progress of litigation. 
We are informed that the lower court attempted such a solution during the trial of the instant 
case, but it was rejected by the defendant. May there not be cases where splitting the loss may 
be achieved under the authority of the court, somewhat as in admiralty? 

* 119 F. (2d) 246 (C.C.A. sth 1941). 

*21 Gratt. (Va.) 251 (1871). 

3 Morgan, Hearsay and Preserved Memory, 40 Harv. L. Rev. 712, 721 (1927); Bannister, 
Recollection on the Witness Stand, 15 Wash. L. Rev. 257, 260-61 (1940). 
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Whether or not there is a hearsay objection to the evidence presented by the 
plaintiff in the principal case depends upon the view one takes as to whether the 
memorandum itself, if introduced, would be hearsay. It has been argued that a mem- 
orandum presents no hearsay problem because the maker of the memorandum is in 
court and can be cross-examined, even though the memorandum was made out of 
court and the maker was not then subject to cross-examination.4 Others have con- 
tended that the memorandum is hearsay because the maker does not recall the facts 
and hence cannot be cross-examined on anything except their recording.’ Although the 
memorandum is an extra-judicial statement which is offered as the sole proof of its 
contents, adherents of the latter view are willing to admit it as an exception to the 
hearsay rule since there are sufficient safeguards against error. The offering witness 
may be questioned as to his identification of the writing and his habits in the making of 
such memoranda. Moreover, recorded recollection may frequently be more reliable 
evidence than testimony from present memory, especially when some time has elapsed 
since the event in question. If the view be accepted that past recollection recorded, 
although hearsay, is admissible as an exception to the hearsay rule, the argument in 
favor of a hearsay exception where the memorandum must be established by oral evi- 
dence is somewhat weaker. The possible advantage of past recollection recorded over 
present memory is absent, for it is necessary to rely upon the memory of the witness in 
order to have presented in evidence the contents of the memorandum. Opposing coun- 
sel would still, however, have ample opportunity to question the witness as to the mem- 
orandum, his identification of it when he last saw it, and his habits in regard to the 
writing of such documents.? 

If, however, one accepts the view that the past recollection recorded is not hearsay, 

t does not become hearsay merely because the contents of the memorandum are being 
presented orally by the person who wrote the memorandum. Nor should the best evi- 
dence rule afford an obstacle to oral proof of the memorandum. Ordinarily, where the 
contents of a lost document are proved by oral testimony, the contents of the docu- 
ment are themselves the ultimate fact. But such testimony has been permitted where, 
as in the instant case, the contents of the document were being used only to prove the 
existence of some further fact.® 

Analogous to the situation where the memorandum must be proved orally is the 
case where the memory of one person, instead of being recorded in a writing, is pre- 
served in the mind of another. In Shear v. Van Dyke, A was permitted to testify as to 


4 Consult 3 Wigmore, Evidence §§ 726-55 (3d ed. 1940). 

5 Morgan, Hearsay and Preserved Memory, 40 Harv. L. Rev. 712 (1927); Strahorn, Extra- 
Legal Materials and the Law of Evidence, 29 Ill. L. Rev. 300 (1934). 

* Note 5 supra. 

7 See Kinsey v. Arizona, 49 Ariz. 201, 65 P. (2d) 1141 (1937), for a good discussion of the 
opportunities to cross-examine when a memorandum is introduced. 

® Fleming v. Doodlesack, 270 Mass. 271, 169 N.E. 795 (1930). A letter’s contents were 


there established by oral evidence, the ultimate purpose of which was to prove that solicitations 
had been made for the purchase of a home. 


* ro Hun (N.Y.) 528 (S.Ct. 1877); Hart v. Atlantic Coast Line R. Co., 144 N.C. 91, 56 S.E. 
559 (1907) (B, who made memorandum of what A told him, allowed to testify as to contents, 
even though A could not remember what he said); Chalmers v. Anthony, 151 Atl. 549 (N.J. L. 
1930) (traffic officer allowed to testify as to license number téld him by A, though A could not 
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the number of loads of hay which B had counted, where A had only been told the num- 
ber by B and the latter had forgotten the number. Stating that hearsay was not in- 
volved since the question was as to the declaration made by B and not as to its truth or 
falsity, the court analogized A’s testimony to a memorandum. The conclusion that no 
hearsay was involved may be questioned, for it seems that, viewed broadly, B’s extra- 
judicial statement was relevant only if true. Moreover, the fact that A’s testimony was 
regarded as a memorandum of B’s statement does not necessarily remove the hear- 
say factor, for it has been pointed out that many authorities regard past recollection 
recorded as hearsay. But, since both A and B were present in court and could be ques- 
tioned as to parts of the total transaction, the court would seem justified in admitting 
the evidence as an exception to the hearsay rule. The Van Dyke case is significant, how- 
ever, because it required present memory as a means of transition to the contents of the 
“memorandum.” Consequently, there was the same element of unreliability as was 
present in the principal case. The opportunity for cross-examination at this crucial 
point in the Van Dyke case was therefore no greater than in the principal case; nor was 
it improved at this point by the presence of an additional witness. 

Even if there be no technical objection to the evidence, it should perhaps have been 
excluded in the instant case. The plaintiff first stated in a deposition that he did not 
know the number of shares he owned. Only later, before the master, did he testify as to 
the memorandum and his memory of its contents.'® While the fabrication of a memo- 
randum seems just as easy as fabrication of a present memory, the memorandum does 
make a more convincing story. The fact that would-be stockholders were claiming 
more than twice as many shares as could have ever been issued lends some significance 
to the plaintiff’s failure to stand by his original story." 


Income Taxes—Persons Subject to Tax—Taxation of Investment Trust as Cor- 
poration—{Federal].—Distributors Group, Incorporated, and the respondent, as 
trustee, executed a trust agreement whereby the former was to deposit with the trustee 
bonds conforming to requirements set out in the trust instrument, and the trustee was 
to issue certificates representing undivided interests in the corpus. The respondent was 
to hold the bonds and receive and distribute to certificate holders the income and pro- 
ceeds from the sale of securities. It had no power to reinvest earnings or the proceeds 
from sales and could sell only at the direction of the depositor, which might require 
sales whenever in its opinion a bond should be eliminated in order to preserve the in- 


remember number); cf. Clute v. Small, 17 Wend. (N.Y.) 238 (1837) (B not permitted to 
testify as to contents of lost letter which had been dictated to him). 


7©Q. “When you gave your deposition here some time back why did you say at that time 
that you were unable to state the number of shares you owned at this time or purchased?” 

A. “I do not know, that was the first deposition I ever filled out,....” Transcript of 
Record, at 56. 

Q. “How many shares did that memorandum show that you had?” 

A. “TI had ten thousand in the Virginia Company, Inc. and 126 shares in the Virginia Oil 
and Refining Company.” Transcript of Record, at 35. 

“. ... I based my claim on this memorandum....” Transcript of Record, at 61. 


"* Brief of Appellee, at 3. 
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vestment quality of the portfolio. The depositor, when creating new interests by de- 
positing eligible bonds with the trustee, was not limited to the issues which it had se- 
lected for the original interests. The new bonds were commingled with the previous 
deposits to form one trust fund. The certificates were not assignable but could be sur- 
rendered to the trustee at any time in exchange for a sum equal to a proportionate share 
of the market value of the underlying securities. There is no indication in the decision 
or the record as to whether distributions were made directly to cestuis or through the 
depositor. The Board of Tax Appeals? reversed the commissioner’s decision that the 
respondent was an association, the income of which was taxable as that of a corpora- 
tion. On appeal, held, one judge dissenting, that the trust, being engaged in business, 
was an association for income tax purposes. Judgment reversed. Com’r v. North 
American Bond Trust.4 

The relevant section of the Revenue Act of 1934 provides that “the term ‘corpora- 
tion’ includes associations, joint-stock companies, and insurance companies.”5 While 
this clause has remained substantially unchanged since 1913, the Supreme Court has 
progressively broadened the definition of “association” to prevent evasion of corporate 
income taxes.” In Hecht v. Malley* the court established the rule that trusts which have 
quasi-corporate organization and which are engaged in carrying on a business enter- 
prise are taxable as associations. In Morrissey v. Com’r,?° in holding a trust taxable as 
an association, the Supreme Court enumerated the following salient features of quasi- 
corporate organization: centralized management by a continuing body of trustees, 
continuity of enterprise uninterrupted by death of cestuis, transferability of beneficial 
interests, introduction of new participants, and limitation of personal liability of cer- 
tificate holders.** But the court in the principal case failed to consider whether the 
trust met these requirements. Although the trust in the principal case did embody 


* The value of the corpus at the end of the taxable year, 1936, was $6,266,340.77. Com’r v. 
North American Bond Trust, 122 F. (2d) 545, 550 (C.C.A. 2d 1941). 


? North American Bond Trust, 403 C.C.H. § 7284-A (B.T.A. 1940). 


3 Revenue Act of 1934, § 801(a)(2), 48 Stat. 771 (1934), 26 U.S.C.A. § 3797(a)(3) (1940). 
The income of strict trusts, however, is taxed like that of an individual. 48 Stat. 727, 728 
(1934), 26 U.S.C.A. §§ 161-63 (1940). See 86 Treas. Reg. art. 801-1-3 (1934). 


4122 F. (2d) 545 (C.C.A. 2d 1941). 


§ 48 Stat. 771 (1934), 26 U.S.C.A. § 3797(a)(3) (1940). 
38 Stat. 172 (1913). 


7 Compare Crocker v. Malley, 249 U.S. 223 (1919), with Hecht v. Malley, 265 U.S. 144 
(1924), and Morrissey v. Com’r, 296 U.S. 344 (1935). Compare also the congressional effort 
to prevent avoidance of the excise tax on corporate income. In 1909 an excise tax of 1 per 
cent was levied on the income of corporations, joint-stock companies, and associations “or- 
ganized under the laws of the United States, or any State or Territory.” 36 Stat. 112 (1909). 
When this statute was held to apply only to statutory corporations, in Eliot v. Freeman, 220 


U.S. 178 (1911), the statute was changed by omitting the phrase “organized under the laws of 
the United States .. . . "38 Stat. 172 (1913). 


§ 265 U.S. 144 (1924). © 296 U.S. 344 (1935). 
9 Ibid., at 157. *t Thid., at 350. 
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most of these corporate features, the certificates were not assignable. This fact, how- 
ever, tends to lose significance since a cestui could surrender his certificate to the trustee 
for cash and thereby achieve much the same liquidity which assignability would have 
conferred. The right to surrender in itself may, of course, in theory deprive the trust 
of that permanency of capital which is characteristic of a corporation; in practice, how- 
ever, this right has resulted in slight impairment of the trust fund, for less than 2 per 
cent of the certificates were redeemed in the taxable year.” 

The court, considering only the question of whether the trust was carrying on a busi- 
ness, emphasized the fact that the depositor could create new interests by depositing 
any eligible bonds without regard to the existing composition of the corpus. This power, 
coupled with the power to sell investments whenever the depositor deemed it advisable, 
enabled the depositor to improve the quality of the trust fund by taking advantage of 
favorable market conditions; these powers were broad enough, in the opinion of the 
court, to justify a finding that the trustees were engaged in business. 

An unusual feature of the trust involved in the principal case is that the depositor 
and the trustee could not reinvest the funds. In cases where reinvestment has been al- 
lowed, the courts"? and the Board of Tax Appeals's have uniformly held the trusts 
taxable as associations."s Since few cases have come before the courts where reinvest- 
ment of trust funds was not permitted, the materiality of this feature cannot be fully 
determined. In Equitable Trust Co. v. Magruder,* where there was no power to sell the 
securities or to reinvest, the court held the trust taxable as a strict trust rather than as 
an association. That case, however, is distinguishable since the trust instrument there 
involved allowed investment in the stock of one investment corporation only and hence 
conferred little power to take advantage of market changes. Thus, it is questionable 
whether the decision in the principal case represents a broadening of the definition of 
“association.” 

In Com’r v. Chase Nat’l Bank,’ decided by the same court on the same day as the 
principal case, respondent was trustee of four investment trusts similar to that in the 
instant case, except that the depositor was to place with the trustee “units” of common 
stock consisting of sixteen shares in each of thirty corporations in exchange for assign- 
able certificates. New beneficial interests could be created by depositing units identical 


2 $102,530.39 out of corpus of $6,266,340.77 worth of bonds were liquidated to pay holders 
for certificates surrendered, 122 F. (2d) 545, 550 (1941). 


13 Hamilton Depositors Corp. v. Nicholas, 111 F. (2d) 385 (C.C.A. roth 1940); Brooklyn 
Trust Co. v. Com’r, 80 F. (2d) 865 (C.C.A. 2d 1936); Ittleson v. Anderson, 67 F. (2d) 323 
(C.C.A. 2d 1933), noted in 47 Harv. L. Rev. 716 (1934); Continental Bank & Trust Co. v. 
United States, 19 F. Supp. 15 (N.Y. 1937). But cf. Eaton v. Phoenix Securities Co., 22 F. (2d) 
497 (C.C.A. 2d 1927). 

4 Schroeder Employees Thrift Club, 36 B.T.A. 645 (1937); A-C Investment Ass’n, 24 
B.T.A. 582 (1931); Tulsa Mortgage Investment Co., 21 B.T.A. 735 (1930). 

*s Even where the power to reinvest is given, testamentary and family trusts are seldom 
held to be associations. McKean v. Scofield, 108 F. (2d) 764 (C.C.A. sth 1940); Lyman, 
Trustee, 36 B.T.A. 161 (1937); Murphy Personal Property Trust, 25 B.T.A. 724 (1932); cf. 
City Bank Farmers Trust Co. v. Com’r, 313 U.S. 121 (1941). Contra: Com’r v. Vandergrift 
Realty & Investment Co., 82 F. (2d) 387 (C.C.A. oth 1936). 

*6 414 C.C.H. Fed. Tax Serv. | 9325 (D.C. Md. 1941). 
1 122 F. (2d) 540 (C.C.A. 2d 1941). 
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in composition with existing units. By the terms of the first two trust instruments the 
depositor could direct sales only upon the occurrence of a few specified events,"* but 
under the other two trusts, the depositor could direct the sale of a stock whenever in its 
opinion it would “increase the sound investment character of the stock units.” Again, 
there was no indication as to the actual practice in distributing the proceeds. As in the 
principal case, there was no power to reinvest. The court, holding this trust not taxable 
as an association, distinguished the two cases on the ground that in the Chase case 
there was no opportunity to improve the investment quality of the corpus by adding 
units, because the new units had to be identical with the old, whereas in the instant 
case the depositor, when creating new interests, could select any eligible bonds and 
thus take advantage of the market to improve the quality of the whole trust fund. If 
the North American Bond Tust was a quasi-corporate organization engaged in carrying 
on a business, it might be said that the two subsequently established trusts in the 
Chase case were also taxable as associations since the power to sell fluctuating securities 
gives the trustee and depositor considerable ability to take advantage of market fluctu- 
ations. Furthermore, even the terms of the two original trusts in the Chase case per- 
mitted certificate holders to realize a profit by surrendering their certificates when 
prices of the underlying securities were high. Although the profits realized by surrender 
would not accrue to the trust, nevertheless they were made possible by the terms of the 
trust agreement. Hence the almost equal profit-making opportunities of the trusts in 
these two cases would seem to put them in the same classification for taxation pur- 
poses.*? 

It would seem that greater attention should have been paid to the actual operation 
of the trusts and less to the formal set-up. While in theory reinvestment of earnings 
was not allowed, there is some indication that it was not unusual for the cestuis to pur- 
chase additional interests with proceeds received from the sale of securities.** The ac- 
tual operations and purposes of the trusts in these cases should determine their tax 
status rather than apparent limitations on the trustee’s powers which do not in fact 
curtail profit-making activities." 


Labor Law—Fair Labor Standards Act—Computation of Overtime Compensation— 
[Federal].—Prior to the passage of the Fair Labor Standards Act' the plaintiffs, five 


*8 These events were designated in order to permit sales to preserve the liquidity, diversity 
and soundness of the investments. Ibid., at 542. 


19 From one standpoint, the Chase trusts bore an even greater resemblance to a corporate 
organization than did the North American Bond Trust. The certificates in the Chase trusts 
were assignable. Note 17 supra. 


2° During the taxable year the number of cestuis increased by 21.3 per cent while the number 
of new interests increased by 28.4 per cent. Data compiled from Abstract of Record, at 18, 
Com’r v. North American Bond Trust, 122 F. (2d) 545 (C.C.A. 2d 1941). While this greater 
increase in number of interests than in number of cestuis may be due to the fact that the new 
cestuis were buying on the average a greater number of interests than their predecessors, it 
may also be due to reinvestment by the old beneficiaries. 


2 Com’r v. Vandergrift Realty & Investment Co., 82 F. (2d) 387 (C.C.A. oth 1936). 
* 52 Stat. 1060 (1938), 29 U.S.C.A. §§ 201-19 (Supp. 1940). 
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watchmen employed by the defendant, worked 56 hours a week at the rate of 60 cents 
an hour. Two days before the act became effective, the defendant’s superintendent in- 
formed the plaintiffs that adjustments were necessary in view of Section 7(a) of the 
new law which provides that work over the maximum hours? must be compensated by 
one and one-half times the regular rate. The men were to choose between a 40-hour 
week, in which case the employer would hire two additional workers,3 or a change in 
hourly rates which seemingly would comply with the time and one-half for overtime 
requirement without increasing the defendant’s labor costs or decreasing the plain- 
tiffs’ weekly earnings. On the condition that it was legal, the plaintiffs agreed to the 
latter proposal, which provided for 524 cents an hour for 40 hours and 783 cents an 
hour for 16 hours overtime. In an action under Section 16(b) of the act to recover un- 
paid overtime compensation and an equal amount of liquidated damages,‘ held, that 
the adjustment of wages, having been made so as to avoid the consequences of Sec- 
tion 7, was illegal. Judgment for the plaintiffs. Williams v. General Mills, Inc.s 

What constitutes the regular rate to be used in computing overtime compensation 
under Section 7 of the act is not entirely clear. The interpretation urged by the Wage 
and Hour Division and adopted by the court in the principal case has not won universal 
support. Other courts have held that the regular rate is that rate agreed upon by em- 
ployer and employees as the basis for figuring overtime, and that any such rate which 
leads to earnings sufficient to satisfy the minimum requirements of the act is legal.’ 


? The maximum hours are: 44 hours a week during the first year the act is in effect, 42 
hours a week during the second year, and 40 hours a week thereafter. 52 Stat. 1060, 1063 
(1938), 29 U.S.C.A. § 207 (Supp. 1940). 


3 The employer suggested the 40-hour week immediately, rather than the 44-hour week, 
because the rest of his plant was on the former basis. Had the plaintiffs accepted, the employer 
could have hired two additional men to work 40 hours each without increasing his labor costs. 
For the sake of simplicity, all the figures used in this note are based on a 40-hour week. 


4 52 Stat. 1060, 1069 (1938), 29 U.S.C.A. § 216 (Supp. 1940). 
5 39 F. Supp. 849 (Ohio 1941). 


6 Wage and Hour Div., U.S. Dept. of Labor, Interpretive Bull. No. 4 (1940); Williams v. 
General Mills, Inc., 39 F. Supp. 849 (Ohio 1941); cf. Fleming v. Carleton Screw Products Co., 
37 F. Supp. 754 (Minn. 1941) (agreement providing for a 10-cent-an-hour cut and a bonus to 
bring the weekly wage up to a guaranteed total held illegal); St. John v. Brown, 38 F. Supp. 
385 (Tex. 1941) (weekly wage sufficient to cover minimum requirements of act held not to 
satisfy § 7); Fleming v. Atlantic Co., 3 C.C.H. Lab. Law Serv. §[ 60,565 (D.C. Ga. 1941) (agree- 
ment seeking mathematical compliance with act but not changing the weekly wage when hours 
worked fluctuate held illegal); Boylan v. Liden Mfg. Co., 3 C.C.H. Lab. Law Serv. § 60,464 
(Mich. Cir. Ct. 1941); Angel v. Dayton Veneer & Lumber Mills Corp., 3 C.C.H. Lab. Law 
Serv. J 60,529 (D.C. Ga. 1941); Floyd v. Du Bois Soap Co., 3 Labor Cases { 60,318 (Ohio Ct. 
Com. Pleas 1941); Haddad v. Berkerman Shoe Corp., 3 C.C.H. Lab. Law. Serv. { 60,577 (Pa. 
Ct. Com. Pleas 1941); Hargrave v. Mid-Continent Petroleum Corp., 3 C.C.H. Lab. Law Serv. 
§ 60,572 (D.C. Okla. 1941); Wilkerson v. Swift & Co., 3 C.C.H. Lab. Law Serv. { 60,518 (D.C. 
Tex. 1941); Fleming v. Pearson Hardwood Flooring Co., 39 F. Supp. 300 (Tenn. 1941); Mc- 
Lendon v. Bewley Mills, 3 Labor Cases § 60,247 (D.C. Tex. 1940); Emerson v. Mary Lincoln 
Candies, Inc., 173 Misc. 531, 17 N.Y.S. (2d) 851 (S. Ct. 1940). 


7 Fleming v. Belo Corp., 121 F. (2d) 207 (C.C.A. sth 1941), cert. granted 10 U.S.L. Week 3137 
(1941) (agreement providing basic rate for figuring overtime plus extra overtime when wage not 
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According to the interpretation of regular rate followed in the principal case, earnings 
are computed by multiplying the existing hourly rate, that is, the regular rate, by 40 
hours, plus one and one-half times that rate for all hours worked overtime. For exam- 
ple, the plaintiffs worked 56 hours a week for $33.60; the regular rate is therefore 60 
cents an hour. To work 56 hours under the act, they must receive 60 cents an hour for 
40 hours and go cents an hour for 16 hours, or a weekly salary of $38.40. 

In contrast to this, which may be termed the regular rate method of determining 
overtime earnings, is the total compensation method, which the defendant in the prin- 
cipal case attempted to employ.* Not wishing to change the weekly wage of $33.60, he 
carefully calculated that 52} cents should be the basic rate. Since this rate resulted in 
a $33.60 weekly wage, the defendant doubtless thought he had complied more nearly 
with the requirements of the act than he would have had a bonus been needed to avoid 
reducing weekly wages. Some employers have utilized the bonus device.? Under this 
system the defendant might have offered the men 50 cents an hour straight time and 75 
cents an hour overtime, and in addition a bonus of $1.60 each week to maintain the 
previous weekly wage of $33.60. 

The act is not unambiguous. The phrase “one and one-half times the regular rate at 
which he [the employee] is employed’** does not prevent the parties from agreeing 
upon a rate; nor does Section 18, which states that nothing in the act shall justify an 
employer in reducing a wage “which is in excess of the applicable minimum.’”" One 
need not argue, however, that the act was meant to freeze existing wage rates in order 
to support the holding in the principal case. The regular rate was clearly intended to 
be a base figure actually used for calculating earnings. The total compensation method, 


equal to guaranteed weekly total); Reeves v. Howard County Refining Co., 33 F. Supp. 90 


(Tex. 1940) (agreement providing monthly wage for stated number of hours and overtime for 
additional hours); cf. Fleming v. Stone & Sons, 3 C.C.H. Lab. Law Serv. §[ 60,697 (D.C. Ill. 
1941) (fixed weekly wage regardless of hours worked held legal where minimum requirements 
of the act were covered); Gurtov v. Volk, 170 Misc. 322, 11 N.Y.S. (2d) 604 (N.Y. Munic. Ct. 
1939). 


* For applications of these methods to complicated situations, such as where a salaried em- 
ployee works a different number of hours each week, consult Wage and Hour Div., U.S. Dept. 
of Labor, Interpretive Bull. No. 4 (1940). 


» This method has been held a violation of § 7. Fleming v. Carleton Screw Products Co., 
37 F. Supp. 754 (Minn. 1941); McLendon v. Bewley Mills, 3 Labor Cases § 60,247 (D.C. Tex. 
1940); cf. St. John v. Brown, 38 F. Supp. 385 (Tex. 1941); Fleming v. Atlantic Co., 3 C.C.H. 
Lab. Law Serv. § 60,565 (D.C. Ga. 1941); Angel v. Dayton Veneer & Lumber Mills Corp., 
3 C.C.H. Lab. Law Serv. { 60,529 (D.C. Ga. 1941). The method was upheld where the amount 
needed to maintain the weekly wage was labeled extra overtime rather than a bonus. Fleming 
v. Belo Corp., 121 F. (2d) 207 (C.C.A. sth 1941), cert. granted 10 U.S.L. Week 3137 (1941); cf. 
Fleming v. Stone & Sons, 3 C.C.H. Lab. Law Serv. { 60,697 (D.C. Ill. 1941). 


2° 52 Stat. 1060, 1063 (1938), 29 U.S.C.A. § 207 (Supp. 1940). 


™ 52 Stat. 1060, 1069 (1938), 29 U.S.C.A. § 218 (Supp. 1940). In Remer v. Czaja, 36 F. 
Supp. 629 (Md. 1941), the court said that § 18 would prevent employers from reducing wages 
above the minimum established in labor contracts but could not prevent reductions in other 
cases. Cf. Fleming v. Belo Corp., 121 F. (2d) 207 (C.C.A. sth 1941), cert. granted 10 U.S L. 
Week 3137 (1941). 
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however, makes of it only a bookkeeping device intended to satisfy the requirements of 
the act. Interpreting regular rate together with the language of Section 18 it is reason- 
able to assert that Congress intended that the regular rates initially utilized at the time 
the act took effect be those at which the employees had normally been employed. In 
this light an unjustifiable reduction of wages in excess of the minimum which violates 
Section 18 is also a violation of Section 7, because it involves using a rate other than 
the proper regular rate for figuring overtime. 

The question naturally arises whether the method of computation used is important 
so long as a definite rate is established and actually adhered to in figuring overtime. 
Clearly the regular rate method assists enforcement of the act by facilitating the de- 
termination of the actual rate employed and by spotlighting any reductions. If the 
defendant in the principal case had reduced the rate of pay after the act went into 
effect and had produced evidence showing that there was justification for the reduc- 
tion, it is questionable whether his case would have been weakened merely because he 
had used the total compensation method. In such a situation, however, the court 
would be called upon to weigh the economic arguments presented to justify the reduc- 
tion. If courts must take cognizance of alleged justifications for wage cuts, they will be 
entering a field into which previous New Deal labor legislation has not forced them 
since the legislative aim has heretofore been to encourage collective bargaining. Such 
court review of the results of collective bargaining would constitute a definite limita- 
tion on the freedom of employers and employees to contract. 

Except in extreme cases courts will probably be reluctant to pass upon these eco- 
nomic questions. Nonetheless, the very policy of the act limits the freedom to con- 
tract. Section 7 was intended to help spread employment as well as to protect em- 
ployees from working excessive hours.'* To effectuate this policy some limitations must 
be imposed on contracts that neither create more employment nor provide additional 
pay for employees working overtime. Courts emphasizing the freedom to contract 
argument consequently fail to give full weight to the policy of the act. In Fleming v. 
Belo Corp.*3 the court upheld an agreement in which the employer had in effect used the 
total compensation method, as in the principal case, but in addition had guaranteed a 
weekly amount equal to the previous income of the employees, regardless of the num- 
ber of hours worked. If the holding of the Belo case is correct, any employee who is 
working overtime and is receiving compensation above the minimum wages required 
by Section 6 could, by such an agreement with the employer, virtually nullify Section 7. 
While advantageous to the employees concerned, agreements of this sort would neither 
increase the total compensation paid to existing employees nor require the employment 
of additional workers. Doubt has been expressed as to whether the act had any pur- 
pose other than the raising of substandard conditions,'4 but there is some indication 
that the spreading of employment and the increase of purchasing power were also objec- 
tives.5 Other courts have upheld salaries which had never been reduced to hourly 

™ Senator Barkley of Kentucky and Representative Healy of Massachusetts in supporting 


the bill emphasized that it would help spread employment. One of the main objectives was to 
increase purchasing power. 81 Cong. Rec. 7941, 7848 (1938). 


"3 121 F. (2d) 207 (C.C.A. sth 1941), cert. granted, 10 U.S.L. Week 3137 (1941). 


“4 Fleming v. Belo Corp., 121 F. (2d) 207, 211-12, 214 (C.C.A. sth 1941), cert. granted 
10 U.S.L. Week 3137 (1941). 


*S Note 12 supra. 
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rates because they were sufficient to cover the minimum rates of Section 6 plus one 
and one-half times those rates for overtime." 

The principal case may seem harsh because the employees, whom the employer 
could legally have required to work but forty hours for a lower total compensation than 
they had been receiving, are allowed to recover the difference between what they were 
paid and what they would have been paid on the basis of a 60-cent regular rate plus an 
equal amount as liquidated damages.'? The court expressly admits, however, that 
nothing in the act prevents the reduction of wages."* It objects to the wage transaction 
here involved primarily because the employer was only too obviously endeavoring to 
avoid the necessity of effecting the very wage and employment adjustments the act was 
passed to produce. 


Labor Law—New York Anti-Injunction Act—Legality of Strike against Use of 
Labor-Saving Device—{New York].—The plaintiff, a traveling grand opera company, 
employed live singers but used recordings to produce the musical accompaniment tra- 
ditionally supplied by an orchestra of instrumental musicians. The American Federa- 
tion of Musicians, fearing the widespread use of the mechanical reproduction of re- 
corded music, induced the Stagehands’ Union to order its members to refuse to work 
for the plaintiff. The six stagehands in the plaintiff’s permanent employ struck, and 
because of the almost universal closed-shop conditions existing in theaters with respect 
to the Stagehands’ Union the plaintiff was forced to discontinue operating. In a suit to 
enjoin the musicians’ and stagehands’ unions, a decree of the special term granting the 
injunction* was reversed by the appellate division in a three to two decision.? On ap- 
peal to the New York Court of Appeals, held, that the anti-injunction act does not ap- 
ply where union activity is for an unlawful objective, and “for a union to insist that 


machinery be discarded in order that manual labor may take its place and thus secure 
additional opportunity of employment” is such an objective. Judgment of the appel- 
late division reversed and judgment of the special term reinstated, two judges dissent- 
ing. Opera on Tour, Inc. v. Weber.3 

The New York Anti-Injunction Act, Section 876-a of the New York Civil Practice 
Act, provides that no court shall issue an injunction in a “labor dispute” except after a 


6 Fleming v. Stone & Sons, 3 C.C.H. Lab. Law Serv. { 60,697 (D.C. Ill. 1941); Reeves v. 
Howard County Refining Co., 33 F. Supp. 90 (Tex. 1940); Gurtov v. Volk, 170 Misc. 322, 11 
N.Y.S. (2d) 604 (N.Y. Munic. Ct. 1939) (employers paying above minimum wages said to ap- 
pear “to be exempt from the operation of the statute’’). 


17 The back pay and damages were figured as follows: what each employee actually received 
was subtracted from the sum of 60 cents times the number of regular hours worked plus 90 
cents times the number of hours worked overtime; to this figure was added an equal amount as 
“liquidated damages.” 

*8 Williams v. General Mills, Inc., 39 F. Supp. 849 (Ohio 1941). Senator, now Associate 
Justice, Black, co-sponsor of the bill, stated that it was not intended to freeze wages above the 
minimum. 81 Cong. Rec. 7808 (1938). 

* Opera on Tour, Inc. v. Weber, 170 Misc. 272, 10 N.Y.S. (2d) 83 (S. Ct. 1939). 


* Opera on Tour, Inc. v. Weber, 258 App. Div. 516, 17 N.Y.S. (2d) 144 (1940), noted in 39 
Mich. L. Rev. 665 (1941), 53 Harv. L. Rev. 1054 (1940), and 11 Air L. Rev. 172 (1940). 


3 285 N.Y. 348, 34 N.E. (2d) 349 (1941). 
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hearing and the finding of certain facts, and that such a decree cannot enjoin certain 
specified conduct in the absence of fraud or violence.‘ A “labor dispute,” as defined in 
the act, “. . . . includes any controversy concerning terms or conditions of employment 
...++ Or concerning employment relations, or any other controversy arising out of the 
respective interests of employer and employee, regardless of whether or not the dispu- 
tants stand in the relation of employer and employee.”’s 

In previous decisions determining the applicability of the statute the New York 
courts, by means of a narrow construction of the statutory definition, have restricted 
the legislative intent in limiting the meaning of “labor dispute.”* Thus the courts have 
consistently held that where an enterpriser conducts a business alone or with the aid of 
family members, picketing by a union is enjoinable, since there is no employment dis- 
pute and hence no labor dispute within the meaning of Section 876-a.’ Likewise, al- 
though the majority New York view is to the contrary,’ a few lower courts have en- 
joined picketing to induce an employer to sign a closed-shop agreement where none of 
the union members were in his employ,® and one court has enjoined picketing by an 
outside union for the same purpose where the employer had an agreement with another 
union'*—the rationale in both situations being that no labor dispute existed within the 
statutory definition. In the instant case, however, the New York Court of Appeals has 
gone much further and qualified the plain meaning of the term “labor dispute” with the 
proposition (stated in a subsequent case" interpreting the present holding) that, “un- 
less the objective of the defendant-union is a lawful one, [the] controversy is not a 
‘labor dispute’ in the sense of Section 876-a of the Civil Practice Act.” 

This confusion of the terms “labor dispute” and “labor objective’ would seem to 
be a carry-over from labor decisions under the common law, which employed the law- 
ful purpose test. After the passage of the Norris-LaGuardia Act, federal prototype 
of the New York Anti-Injunction Act, a similar confusion arose in federal labor deci- 
sions. A federal circuit court has said in this connection: “Whether or not the strike 
in this case is illegal because of its purpose .... is... . beside the point 
statute ... . nowhere attempts to define as lawful the acts which it says may not be 


4N_.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1941) § 876-a, 1. 
SIbid., at § 876-a, 1o0(c). 
¢ 2 Teller, Labor Disputes and Collective Bargaining § 445 (1940). 


7 Luft v. Flove, 270 N.Y. 640, 1 N.E. (2d) 369 (1936); Thompson v. Boekhout, 273 N.Y. 
390, 7 N.E. (2d) 674 (1937); Wohl v. Local 802, 259 App. Div. 868, 19 N.Y.S. (2d) 811 (1940); 
Miller v. Local 635, 170 Misc. 713, 11 N.Y.S. (ad) 278 (S. Ct. 1939). 

§ Note 17 infra. 


* Bond Stores v. Turner, 258 App. Div. 769, 14 N.Y.S. (2d) 705 (1939); Nicholaus v. Doe, 
175 Misc. 530, 24 N.Y.S. (2d) 258 (S. Ct. 1940), app. dismissed 261 App. Div. 1020, 25 N.Y.S. 
(2d) 989 (1941). 

t© Spinner v. Doe, 13 N.Y.S. (2d) 449 (S. Ct. 1939). 


™ American Guild of Musical Artists v. Petrillo, 286 N.Y. 226, 231, 36 N.E. (2d) 123, 125 
(1941). 

% Consult 1 Teller, Labor Disputes and Collective Bargaining cc. 12-15 (1940), for a brief 
discussion of the history of federal labor legislation and judicial decisions; ibid., at § 84, for a 
discussion of the use of the lawful purpose test at common law. 
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enjoined.”*3 Some of the lower federal courts, however, are not in complete agreement 
with this view." 

A close examination of the majority opinion in the instant case reveals that a num- 
ber of features considered significant are in reality quite indecisive. Thus the court 
pointed to the fact that the stagehands were satisfied with their own conditions of em- 
ployment, implying thereby that no labor dispute existed between them and the em- 
ployer. Since both stagehands and musicians are workers in the theater industry's 
however, a community of interest exists between them, which, assuming the existence 
of a labor dispute between the musicians and the opera company, would seem to justi- 
fy, under New York law," the action of the stagehands. 

Likewise, the court emphasizes the non-existence of the employer-employee rela- 
tionship, although the overwhelming weight of authority in New York holds this rela- 
tionship of no significance in determining the validity of a union’s demands.'? Further- 


3 Wilson & Co. v. Birl, 105 F. (2d) 948, 951 (C.C.A. 3d 1939). The Supreme Court has 
stated that “the act does not concern itself with the background or the motives of the dispute.” 
New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552, 561 (1938). 

1 Teller, Labor Disputes and Collective Bargaining § 212 (1940). 


*8 It is interesting to consider how attenuated the courts will permit the interest between 
employees to become and still consider the interest sufficient justification of union activity by 
a satisfied employee group to further the demands of another group. If only members of the 
same union may strike, the results might depend upon whether the union is craft or industrial. 
An industrial organization would find both the stagehands and the musicians in the same 
union, but it would seem undesirable to have the result depend on such accidental distinctions. 
Section 876-a, 10(b) of the anti-injunction act appears to cover this point, but the courts have 
never discussed this part of the act and it is possible only to speculate on what meaning it 
might be given. Although Judge Lehman, in dissenting, was of the opinion that the industrial 
connection was sufficient to justify the stagehands in striking, the majority might have held 
otherwise had they found it necessary to consider the point. The fact that the stagehands were 
abiding by a mutual assistance agreement with the musicians and might have needed reciprocal 
assistance in the future to enforce their own demands, might not have constituted a sufficient 
economic advantage to convince the majority that the stagehands’ strike was justified. An 
apparent inconsistency in the opinion becomes less confusing under this assumption. Despite 
the fact that the injunction prohibited the stagehands from striking, the court says that its de- 
cision is “no denial of the right to strike Individually and collectively, the members of 
any union may at any time refuse to work, because machinery is employed or for any other 
reason, and may strike in so doing,” and that only the “inducement by the Musicians’ Union 
of the Stagehands’ Union” was being enjoined. Opera on Tour, Inc. v. Weber, 285 N.Y. 348, 
353, 34 N.E. (2d) 349, 351 (1941). This does not mean, however, that the court would allow 
picketing of the opera company by the musicians alone, since the use of legal methods cannot 
make legal an unlawful objective, which the insistence that labor-saving machinery be dis- 
carded is held to constitute. 

68 Univ. Chi. L. Rev. 356 (1941) and cases cited therein; note 15 supra. 

*7 An outside union may picket in an attempt to organize workers: a) where employees are 
non-union and satisfied with their present conditions of employment, May’s Furs and Ready 
to Wear, Inc. v. Bauer, 282 N.Y. 331, 26 N.E. (2d) 279 (1940); Wise Shoe Co., Inc. v. Lowen- 
thal, 266 N.Y. 264, 194 N.E. 749 (1935); Lifschitz v. Straughn, 261 App. Div. 757, 27 N.Y.S. 
(2d) 193 (1941); Strauss v. Steiner, 259 App. Div. 725, 18 N.Y.S. (2d) 75 (1940); and b) where 
the employees are members of another union (the jurisdictional dispute), Stillwell Theatre, Inc. 
v. Kaplan, 259 N.Y. 405, 182 N.E. 63 (1932); J. H. & S. Theatres, Inc..v. Fay, 260 N.Y. 315, 
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more, the judge who wrote the majority opinion in the instant case had previously 
stated that “it is indisputably clear that the existence or non-existence of the employer- 
employee relationship cannot be the factor by which to determine the presence or ab- 
sence of a labor dispute.’’* 

Finally, the court states that the objective was unlawful because there was no labor 
dispute (not that there was no labor dispute because the objective was unlawful’), 
and that there was no labor dispute because activity directed against the use of a 
mechanical device bears no reasonable relation to any condition of employment.** Yet 
there is no question that a significant condition of employment is the availability of 
employment,” and it would seem that this controversy arose “out of the respective in- 
terests of employer and employee” within the meaning of the New York Anti-Injunc- 
tion Act. 

Conceding argumentatively that the test for determining the applicability of Sec- 
tion 876-a is the “lawful objective” test, it is not clear that the authority cited by the 
court establishes the proposition that the prevention of the use of labor-saving devices 
isan unlawful objective. Hopkins v. Oxley Stave Co.,?3 a federal circuit court of appeals 
case, is the only authority cited, there being no New York decisions in point. In pro- 
testing the use of a barrel-hooping machine, the union in that case planned to warn the 
plaintiff’s customers and wholesale and retail dealers everywhere to refrain from using 
or handling machine-hooped barrels, and to notify unions throughout the United 
States, Canada, and Europe to boycott products packed in such containers in order to 
make its warning effective. Though the court recognized that the objective was “to 
compel a manufacturer to abandon the use of a valuable invention,’’4 its chief criti- 
cism was directed at the means employed by the union to attain this objective, and 
later cases, interpreting the decision, emphasize its boycott aspects.*s Hence the case 
is not strong authority for the proposition that striking or picketing against the use of 
labor-saving devices is illegal. 

There is little other authority to support the holding in the instant case. A New 


183 N.E. 509 (1932); Nann v. Raimist, 255 N.Y. 307, 174 N.E. 690 (1931); Stalban v. Fried- 
man, 259 App. Div. 520, 19 N.Y.S. (2d) 978 (1940), reversing 171 Misc. 106, 11 N.Y.S. (2d) 343 
(S. Ct. 1939); Buy-Wise Markets, Inc. v. Winokur, 167 Misc. 235, 2 N.Y.S. (2d) 854 (S. Ct. 
1938); Florsheim Shoe Co., Inc. v. Local 287, 262 App. Div. 769, 27 N.Y.S. (2d) 883 (1941). 
Contra: Cases cited in notes 9 and ro supra. The New York Anti-Injunction Act, note 5 supra, 
expressly provides that the employer-employee relation is not necessary. 

*® May’s Furs & Ready to Wear, Inc. v. Bauer, 282 N.Y. 331, 339, 26 N.E. (2d) 279, 282 
(1940). 

‘9 The instant case was so interpreted in a later decision by the same court. Note 11 supra. 

2° 285 N.Y. 348, 357, 34 N.E. (2d) 349, 353 (1941). It is only upon such an assumption that 
the court could consistently introduce the notion of a malicious conspiracy to ruin plaintiff’s 
business. Ibid., at 354 and 351. As Lehman, in dissenting, pointed out, a strike serving a 
legitimate labor interest is not outlawed because, if successful, some employers will be forced 
out of business. Ibid., at 371 and 359. 


** Note 17 supra. 23 83 Fed. 912 (C.C.A. 8th 1897). 
= Note 5 supra. %4 Thid., at 917. 


*s Anderson v. United States, 171 U.S. 604 (1898); Carter v. Fortney, 170 Fed. 463 (C.C. 
W.Va. 1909). 
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Jersey case, Barr v. Essex Trades Cowncil,** which superficially lends support, clearly 
involved a secondary boycott. The court conceded that the union had the right to call 
a strike,? and later New Jersey courts have interpreted the decision as outlawing the 
secondary boycott.** Finally, dicta in two Massachusetts decisions state that strikes 
against the use of labor-saving devices are unlawful, but the authority upon which 
these expressions are based is not reliable.*® 

Even if these cases did render activities against labor-saving devices illegal, how- 
ever, their authority has now become questionable by reason of anti-injunction legisla- 
tion. In United States v. Carrozzo,3° a recent federal district court case affirmed in a 
memorandum opinion by the United States Supreme Court, it was held that under the 
Norris—LaGuardia Act the efforts of a hod-carriers’ union to prevent the introduction 
of truck-mixers—devices for mixing concrete while en route to a building site—were 
legitimate, since the union’s purpose was to maintain employment and certain working 
conditions for its members. It would seem that the New York statute, with similar 
provisions, might well be given a like effect. Likewise, in Baylor v. Brotherhood of 
Painters,3* the New Jersey court, under anti-injunction legislation postdating the Barr 
case, refused to enjoin union activity designed to prevent the utilization of a labor-sav- 
ing machine. 

Despite the meager authority to support the holding in the instant case, it might be 
suggested that the defendants’ activity is contrary to public policy in that it retards 
progress. But when as here the legislature has clearly set forth the criteria for deter- 
mining the applicability of a statute the court should apply these criteria and not look 
to external standards. 

It is necessary that some rein upon technological advancement be recognized, even 
though the value of this form of progress cannot be overestimated. Whatever may be 
the long-run advantages of technological improvements,** in the short run they create 


26 53 N.J. Eq. 101, 30 Atl. 881 (1894). *1 Ibid., at 114 and 886. 

#8 Kitty Kelly Shoe Corp. v. Local 108, 125 N.J. Eq. 250, 5 A. (2d) 682 (1939); Perfect 
Laundry Co. v. Marsh, 120 N.J. Eq. 508, 186 Atl. 470 (1936). 

29 In Haverhill Strand Theatre, Inc. v. Gillen, 229 Mass. 413, 118 N.E. 671 (1918), the court 
cites as authority Hopkins v. Oxley Stave Co., 83 Fed. 912 (C.C.A. 8th 1897), and Minasian v. 
Osborne, 210 Mass. 250, 253, 96 N.E. 1036, 1038 (1911). In the latter case, the court, in justi- 
fying its refusal to issue an injunction, said that the labor activity “. . . . is not aimed to pre- 
vent the highest efficiency of labor or the use of modern or economical machinery,” thus im- 
plying that the court considered it unlawful to prevent the use of modern or economical ma- 
chinery. No authority is cited to support this statement. 


3° 37 F. Supp. ror (Ill. 1941), aff’d sub. nom. United States v. United Brotherhood of Car- 
penters and Joiners, 313 U.S. 539 (1941). 

3* 108 N.J. Eq. 257, 154 Atl. 759 (1931). In a suit to enjoin the union from enforcing a rule 
prohibiting its members from working for, or for one who employed, a contractor who used a 
paint-spraying machine the court denied relief on the ground that such a rule was in the inter- 
est of the employees’ welfare, and stated that the union may “arbitrarily fix conditions of labor, 
and strike to enforce such demands.” Ibid., at 261 and 760. 


# Lester, Economics of Labor 290 (1941) (long-run effects cannot be determined); Slich- 
ter, Union Policies and Industrial Management 575 (1941) (in the long run there are greater 
opportunities for employment); Yoder, Labor Economics and Labor Problems 124 (2d ed. 


1939) (“‘. . . . the general long-term tendency . . . . appears to be to create greater rather than 
less employment”’). 
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unemployment.33 It is toward the elimination of, or amelioration of the effect of, such 
unemployment that union activity in these instances is directed.+4 

Adoption of the view that union activity directed against the introduction of a 
labor-saving device involves a labor dispute within the meaning of the New York Anti- 
Injunction Act would leave the solution of such disputes to the parties involved. A 
program which a union might impose upon an employer as the price for acquiescing in 
the use of technological improvements and in order to render less harsh the immediate 
effects of their introduction could be added as part of the expense of the technological 
improvement, thus making industry bear some of the social costs it creates.3s 

The surprising dearth of reported cases involving union activity directed at the in- 
troduction of labor-saving devices, however, suggests that unions, conceding the long- 
run desirability of technological improvements,® and fearing the results of a public 
opinion resentful of any check on “progress,” have not made a concerted effort to pre- 
vent the use of machines.3? This is illustrated by a propaganda campaign conducted in 
1929 by the American Federation of Musicians, the defendant in the instant case, when 
more than 17 per cent of its 23,000 members lost theater jobs. When striking proved 
futile, the union attempted to arouse public opinion against the “cultural debasement” 
which the art of music faced at the hands of mechanical-reproducing devices.** 

Other considerations suggest that the problem of technological displacement is too 
large for solution in the hands of private parties. It is a nation-wide problem; one in- 
dustry and one union alone cannot solve it. Further, since collective bargaining is not 
universal, effective self-help is not available to all workers. The parties immediately 
interested in settling differences usually do not consider long-run consequences, and 
the solution reached, although immediately advantageous, may be ruinous in the end. 
Legislative regulation of the problem is therefore desirable. Regulatory measures 


which should be considered are compulsory payment of dismissal wages, federally-sub- 
sidized vocational training programs for displaced workers, and other measures de- 


33 Lester, op. cit. supra note 32, at 290; Slichter, op. cit. supra note 32, at 279; Yoder, 
op. cit. supra note 32, at 120 (“There can be no question . . . . that technological change does 
create unemployment”’). 


34 Slichter, op. cit. supra note 32, at 206-7 (1941); TNEC Hearings, Technology and Con- 
centration of Economic Power, Part 30, at 16453, 16507 (1940). 

38 Philip Murray of the CIO has proposed the following list of possible measures: workers 
displaced should be reabsorbed in the regular labor turn-over; workers to be displaced should 
get at least six months’ notice and in the interval between notice and dismissal should be given 
an opportunity to learn new skills; workers who cannot be reabsorbed upon dismissal should 
be carried by the company in some capacity until a regular job develops; workers who get new 
jobs at a considerable wage reduction should be paid job compensation; workers who for any 
reason cannot be reabsorbed should be paid a substantial dismissal wage. TNEC Hearings, 
op. cit. supra note 34, at 16506—-7. 


3 Slichter, op. cit. supra note 32, at 205-7. 

37 Public opinion does, on the other hand, permit an employer to retard “progress” by buy- 
ing up patents on new machinery and methods in order to prevent their exploitation by another 
to the employer’s injury. In some circumstances this may be justifiable inasmuch as the im- 
mediate obsolescence of capital equipment because of the advent of a new method of doing the 
old thing is wasteful to the entire economy as well as ruinous to the individual enterpriser. 

38 Slichter, op. cit. supra note 32, at 211. 
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signed to facilitate immediate reabsorption of the technologically unemployed. In 
addition, the desirability and nature of a particular improvement—whether it per- 
forms a new job or merely does an old one cheaper—might be considered. Such legis- 
lation would not replace, but would rather supplement, existing anti-injunction legis- 
lation. 


Procedure—lIllinois Civil Practice Act—Power of Appellate Court to Consider 
Evidence Not Offered at Trial—{Illinois].—The plaintiff’s husband, insured under the 
provisions of a life insurance policy issued by the defendant insurance company, had 
obtained a lower premium rate by dating the policy back approximately two months. 
The insured failed to pay a premium and died a few days after the expiration of the 
thirty-one day period of grace. Had the policy been dated as of the date of issuance, 
insured’s death would have been prior to the anniversary date of the policy. The non- 
forfeiture clause gave the insured the right to elect, within a period of three months 
after default, any of the following three options: a) to receive the cash surrender value 
less any indebtedness, b) to apply this net amount to purchase paid-up insurance, 
or c) to continue extended term insurance for a period purchasable by the cash value 
reduced by any indebtedness. No election had been made by the insured. The plain- 
tiff-beneficiary brought an action in the Circuit Court of Cook County on the theory 
that the insured had really died before default, because the anniversary date of pur- 
chase was the date of issuance rather than the earlier date stated in the policy. The 
defendant’s demurrer to the complaint was sustained. On appeal to the Appellate 
Court for the First District, it was held that the plaintiff’s contention that the policy 
was in full force because the date of issuance was its real anniversary date was er- 
roneous, but that the plaintiff had a cause of action based upon the non-forfeiture clause 
in the policy." 

Before the trial court on remand the defendant insurance company filed an aff- 
davit of merits which stated that the insured had borrowed on his policy so large a 
sum that the loan plus interest would reduce the cash surrender value of the policy 
to $1.48. The affidavit further stated that the term of extended insurance which $1.48 
would purchase was only four and a fraction days, and that therefore the policy had 
lapsed before the date of the insured’s death. A motion by the plaintiff to strike the 
defendant’s affidavit for insufficiency on the theory that the sum available for the pur- 
chase of any option was the gross surrender value rather than the net cash surrender 
value was sustained by the circuit court. The defendant chose to stand on its affidavit 
and judgment was entered against the defendant. On appeal, it was held that the 
company had the right to reduce the benefits available under any of the options by 
an amount in proportion to the indebtedness outstanding.? 

On remand again, judgment was entered for the defendant after trial without a 
jury. On appeal, plaintiff argued that the policy necessarily remained in force because 
no option had been exercised during the three month period and no alternative method 
for filling this period was provided. It was held that the death of the insured before 
he had made an election did not deprive the beneficiary of rights under the options,’ 


39 Philip Murray, in TNEC Hearings, op. cit. supra note 34, at 16508. 

* Schmidt v. Equitable Life Assurance Society, 282 Ill. App. 439 (1935). 

? Schmidt v. Equitable Life Assurance Society, 290 Ill. App. 378, 8 N.E. (2d) 535 (1937): 
3 Schmidt v. Equitable Life Assurance Society, 304 Ill. App. 261, 26 N.E. (2d) 742 (1939). 
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and on petition for rehearing, it was held that there could be no change in the status of 
the policy during the three month option period until an election had been made. Since 
no election was made, the insurance was in full force at the death of the insured.4 

The supreme court granted defendant’s petition for leave to appeal.’ The plaintiff 
for the first time argued that the insured had a right to pay off the loan and that 
this right survived to the beneficiary so that she might obtain the full benefits of op- 
tion (c). Held, that the insured had a right, implied from the absence of any provision 
in the policy denying that right, to pay back the loan during the option period and to 
receive the full benefits of any one of the three options. This right survived upon his 
death to the beneficiary, who may recover under option (c) the face value of the 
policy less the indebtedness. Judgment affirmed, two justices dissenting.* 

On petition for rehearing, the defendant moved that it be permitted to introduce, 
pursuant to Section 92 of the Illinois Civil Practice Act,’ photostatic copies of a loan 
agreement, which by its terms specifically denied the right of the insured to pay back 
in cash any indebtedness outstanding after default in premium payment. Held, that 
Section 92 is unconstitutional* insofar as it “attempts to give the Supreme Court origi- 
nal jurisdiction on the appeal of a cause of matters germane upon the trial.” Petition 
denied in a per curiam opinion. Schmidt v. Equitable Life Assurance Society.9 

A motion by the defendant that the court reverse the judgment and remand for a 
partial new trial so that the new evidence might be offered was denied without opinion.'® 

The court’s disposal of the instant case may be criticized upon two grounds. First, 
if the case be considered only upon the evidence in the record before the court, the 
view of the majority as to the nature of the beneficiary’s right to elect an option is 
questionable. Under the level payment plan of life insurance premiums, the insured 
pays in his younger years an amount in excess of that necessary to insure him against 


4Ibid., at 270 and 746 (1940). 


5 The plaintiff stated her theory of recovery as follows: “The plaintiff is not seeking to re- 
cover under any of the three options or because of an election thereof, but because the policies 
necessarily remained in effect and in status quo until such election should be made.” Answer to 
Petition for Leave to Appeal, at 19. 


* Schmidt v. Equitable Life Assurance Society, 376 Ill. 183, 33 N.E. (2d) 485 (1941). 


7Ill. Rev. Stat. (1941) c. 110, § 216. Several other states have enacted similar provisions. 
Calif. Civ. Proc. Code (Deering, 1937) §956a; Kan. Gen. Stat. Ann. (Corrick, 1935) § 60-3316; 
Mass. Ann. Laws (1933) c. 231, § 125. For discussion of the purpose of such statutes, consult 
McCaskill, Illinois Civil Practice Act Annotated 329-34 (1933); Clark, The New Illinois Civil 
Practice Act, 1 Univ. Chi. L. Rev. 209, 222-23 (1933). For a discussion of the litigants’ rights 
to a jury trial under such a provision, consult Albertsworth, Leading Developments in Pro- 
cedural Reform, 7 Corn. L. Q. 310, 327-28 (1922); 36 Yale L. J. 570 (1927), noting Haynes v. 
Greene, 48 R.I. 38, 134 Atl. 853 (1926). 

* The supreme court’s original jurisdiction is limited to “cases relating to the revenue, in 
mandamus and habeas corpus ” Til. Const. art. 6, § 2. The decision in the instant case 
might have been anticipated after Goodrich v. Sprague, 376 Ill. 80, 32 N.E. (2d) 897 (1941), 
noted in 8 Univ. Chi. L. Rev. 786 (1941). Cf. Wideman v. Faivre, 100 Kan. 102, 163 Pac. 619 
(1917). 

» 376 Ill. 183, 197, 33 N.E. (2d) 485, 492 (1941). 

*° Motion to Set Aside Judgment, Remand Cause for Partial New Trial and Modify 
Opinion, and Suggestions in Support Thereof. 





178 THE UNIVERSITY OF CHICAGO LAW REVIEW 


death at that time so that the later premiums, when death becomes imminent, will 
not be prohibitive. This excess forms the reserve or cash surrender value which the 
courts protect as the equity of the insured in the policy." To prevent the insurance 
company from retaining this equity as a windfall and to avoid its forfeiture, courts 
will construe any ambiguous language most strongly against the insurer. The right 
of election, under the type of non-forfeiture clause involved in the instant case, has 
been quite generally held to survive to the beneficiary ;*s and, where the beneficiary 
has failed to make a formal election, it has often been held that the beneficiary would 
have chosen the most favorable option.’* In none of these cases, however, is the right 
of the beneficiary to repay outstanding loans involved. The implied right of the in- 
sured himself to repay any indebtedness after default has been refused by some courts 
until after reinstatement of the policy,*s but even if the insured does have the right it 
does not necessarily follow that this right survives to the beneficiary. After the death 
of the insured, the risk insured against has occurred and the beneficiary would seem 
to have no claim to further protection, but only a right to the proceeds of the insur- 
ance purchased by the insured prior to his death.“ To hold otherwise permits the bene- 

1! Friend v. Southern States Life Ins. Co., 58 Okla. 448, 160 Pac. 457 (1916); Girard Life 
Ins. Co. v. Mut. Life Ins. Co., 97 Pa. 15, 26 (1881). 

12 Cf. Mack v. Liverpool and London and Globe Ins. Co., Ltd., 329 Ill. 158, 163, 160 N.E. 
222, 225 (1928); 15 Iowa L. Rev. 104 (1929). Many states have enacted legislation protecting 
the reserve in insurance policies. Ill. Rev. Stat. (1941) c. 73, § 836(g); Ind. Stat. Ann. (Burns, 
1933) § 39-4206; Mass. Ann. Laws (Supp. 1940) c. 175, § 144; N.Y. Ins. Law (McKinney, 
Supp. 1941) § 208; Pa. Stat. Ann. (Purdon, Supp. 1940) tit. 40, § 510. 

3 Afro-American Life Ins. Co. v. La Berth, 136 Fla. 37, 186 So. 241 (1939); Equitable Life 
Ins. Co. v. Germantown Trust Co., 94 F. (2d) 898 (C.C.A. 3d 1938); New York Life Ins. 
Co. v. Noble, 34 Okla. 103, 124 Pac. 612 (1912). Contra: Lange v. Metropolitan Life Ins. 
Co., 252 App. Div. 696, 1 N.Y.S. (2d) 821 (1937), leave to appeal den., 253 App. Div. 866, 2 
N.Y.S. (2d) 622 (1938), aff’d 278 N.Y. 626, 16 N.E. (2d) 293 (1938). 

Another commonly used type of non-forfeiture clause provides for automatic application 
of the proceeds to a particular type of insurance upon default with the right of the insured to 
change the type of secondary insurance within the three months period. The right to elect 
under this alternative clause does not pass to the beneficiary. Browne v. John Hancock Mut. 
Life Ins. Co., 119 Pa. Super. 222, 180 Atl. 746 (1935); Rawson v. John Hancock Mut. Life 
Ins. Co., 288 Ill. App. 599, 6 N.E. (2d) 474 (1937). Contra: Knapp v. John Hancock Mut. 
Life Ins. Co., 214 Mo. App. 151, 259 S.W. 862 (1924). 

™ Veal v. Security Mut. Life Ins. Co., 6 Ga. App. 721, 65 S.E. 714 (1909). It is said that 
time is no longer of the essence after the death of the insured and that a formal notice of election 
by the beneficiary during the option period is not necessary. Ibid., at 728 and 718; Afro- 
American Life Ins. Co. v. La Berth, 136 Fla. 37, 47, 186 So. 241, 245 (1939). 

*§ McCall v. Internat’l Life Ins. Co., 196 Mo. App. 318, 193 S.W. 860 (1917); cf. Kimball v. 
New York Life Ins. Co., 98 Vt. 192, 126 Atl. 553 (1924). In one case similar to the instant case, 
it was held that the beneficiary had no right to pay the indebtedness, because the insured did 
not have that right before his death. Rick v. John Hancock Mut. Life Ins. Co., 230 Mo. App. 
1084, 93 S.W. (2d) 1126 (1936). 

6 As the cash value of the policy is decreased by borrowings it seems that the proceeds 
would decrease proportionately. Jeske v. Metropolitan Life Ins. Co., 113 Pa. Super. 118, 172 
Atl. 172 (1934); cf. Toncich v. Home Life Ins. Co., 309 Pa. 336, 163 Atl. 673 (1932); Afro- 


American Life Ins. Co. v. La Berth, 136 Fla. 37, 49, 186 So. 241, 246 (1939); see Gallagher v. 
Mutual Life Ins. Co., 36 N.E. (2d) 780, 783 (Ind. 1941). 
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ficiary to insure against the death of a man already dead. The Georgia case, Metro- 
politan Life Ins. Co. v. George,” relied upon by the majority, may be objected to on 
this ground. Since the equity in the instant case was so small that it could purchase 
only a term of extended insurance that would have expired prior to the death of the 
insured, it seems that there would have been no forfeiture in a small judgment of a 
few dollars based upon paid-up insurance."* 

A second ground for criticism is the court’s handling of the offer of evidence under 
Section 92 of the Illinois Civil Practice Act. The importance of this refusal is indicated 
by the fact that the court distinguished the case of Equitable Life Assurance Society 
». Brand#® on the ground that there was a loan agreement in that case providing that 
the insured could not repay borrowings after default and thus secure the full benefits 
of an option elected under the non-forfeiture clause. This provision was identical with 
the one the defendant attempted to introduce in the instant case. Presumably, then, 
if the court had permitted the introduction of the agreement, it would have decided 
for the defendant. The refusal of the court to consider the offer of evidence denied the 
defendant any relief from a judgment based upon an argument to which the defendant 
seems to have had no real opportunity to present refuting evidence. The supreme 
court’s considering of the new argument seems in itself to be a departure from former 
practice.** In the instant case, the court may have felt that hearing the new argu- 
ment did not constitute unfair surprise,“ that the insurance company should have 
anticipated this new argument by the last time the case was in the trial court. But it 
seems difficult to find in the previous history of the case any warning that the plaintiff 
intended to advance the theory. 

With the possibility that new arguments may be advanced and heard on appeal 
and with no partial new trial thereafter, opposing counsel will now be burdened by 


7 56 Ga. App. 191, 192 S.E. 514 (1937). 

*8 No other cases have been found in which the net equity was so small that it would not 
purchase a sufficient term of extended insurance. In the George case, note 17 supra, the non- 
forfeiture clause did not provide that the term be reduced, but simply that the amount of re- 
covery be reduced by an amount proportionate to the ratio between the loan and the cash 
surrender value. 

Where the equity had been entirely dissipated no recovery under any option has been al- 
lowed. Meridian Life Ins. Co. v. Hobbs, 200 Ala. 487, 76 So. 429 (1917); Black v. Franklin 
Life Ins. Co., 133 Ga. 859, 67 S.E. 79 (1910); Pitt v. Berkshire Life Ins. Co., 100 Mass. 500 
(1868). But cf. Francis v. Prudential Life Ins. Co., 243 Pa. 380, go Atl. 205 (1914), where the 
policy did not provide for reducing the benefits in the event of indebtedness. 

19 240 Ala. 260, 198 So. 595 (1940). 

2 Hayward Co. v. Lundoff-Bicknell Co., 365 Ill. 537, 7 N.E. (2d) 289 (1937); Roof v. 
Rule, 348 Ill. 370, 180 N.E. 807 (1932); Consumers Petroleum Co. v. Flagler, 310 Ill. App. 241, 
33 N.E. (2d) 751 (1941); Davis v. Robinson, 302 Ill. App. 365, 23 N.E. (2d) 816 (1939). 

2 “For our procedural scheme contemplates that parties shall come to issue in the trial 
forum vested with authority to determine questions of fact. This is essential in order that 
parties may have the opportunity to offer all the evidence they believe relevant to the issues 
which the trial tribunal is alone competent to decide; it is equally essential in order that liti- 
gants may not be surprised on appeal by final decision there of issues upon which they have had 
no opportunity to introduce evidence.” Hormel v. Helvering, 312 U.S. 552, 556 (1941); cases 
cited note 20 supra; cf. Blair v. Oesterlein Machine Co., 275 U.S. 220 (1927); Duignan. v. 
United States, 274 U.S. 195 (1927). 
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the necessity of anticipating all possible theories of recovery embraced in the pleaded 
facts and of offering all evidence material to any argument which might be advanced 
later. If such evidence is objected to as irrelevant, offering counsel will be faced with 
the dilemma either of gambling that the argument at which it is aimed will not be ad- 
vanced later or of revealing to his opponent a better theory than that upon which the 
opponent is proceeding. If surplus facts have been pleaded the only alternative open 
to perplexed counsel would seem to be to move that certain facts, irrelevant to the 
argument then being urged by the opposition but possibly relevant to another argu- 
ment, be stricken from the pleadings.** Such tactics may result in a virtual return to 
“theory pleading” in spite of the intent of the Illinois Civil Practice Act to establish 
“fact pleading.”’3 


Procedure—Federal Rules—Service of District Court Process Outside the Dis- 
trict—[Federal].—The plaintiff brought an action for damages against the Franklin 
County Distilling Company in the United States District Court for the Western Dis- 
trict of Kentucky and also named the National Distillers Products Corporation a 
party defendant. Franklin, a Delaware corporation, carried on business solely within 
the eastern district of Kentucky, while National, a Virginia corporation, had its prin- 
cipal place of business in the western district, in Louisville. The plaintiff, also of 
Louisville, caused both corporations to be served personally with process issued from 
the western district court. Upon Franklin’s appearance to protest jurisdiction, held, 
that despite Rule 4(f)' of the Federal Rules of Civil Procedure, process of the district 
court does not extend beyond the boundaries of the district. Richard v. Franklin 
County Distilling Co? 

Before the adoption of the new federal rules in 1938, it was well established that 
service of process could not be made outside the federal district where suit was 
brought.’ It was also settled that where two or more defendants ‘‘resided” in different 


2 Such a procedure would not have been open to the defendant in the instant case because 
there were no additional, nonessential facts in the pleadings. The plaintiff’s amended com- 
plaint upon which the case was tried set forth the policy and the relevant facts as to the pay- 
ment of premiums by the insured until the last premium upon which he had defaulted. All the 
facts alleged were appropriate to each of the arguments subsequently urged by the plaintiff. 


23 Tll. Rev. Stat. (1941) c. 110, § 157. For a discussion of fact pleading and a justification 
for allowing change of theory at trial, consult Clark, Code Pleading 174-78, especially 176 
n. 137 (1928). 

* Rule 4(f) provides that “All process other than a subpoena may be served anywhere within 
the territorial limits of the state in which the district court is held, and when a statute of the 
United States so provides, beyond the territorial limits of that state.” Consult 28 U.S.C.A. 
foll. § 723c (1941) for the rules in their entirety. 

2 38 F. Supp. 513 (Ky. 1941). 

3 Robertson v. Railroad Labor Board, 268 U.S. 619 (1925); Toland v. Sprague, 12 Pet. 
(U.S.) *300 (1838); United States Judicial Code §§ 51-52, 36 Stat. rror (1911), 28 U.S.C.A. 
§§ 112-13 (1927). This rule was applied to corporations. Herriage v. Texas & Pacific R. Co., 
11 F. (2d) 671 (D. C. La. 1926); Gioia v. Clyde S. S. Co., 3 F. (2d) 822 (D.C.N.Y. 1924); J. E. 
Petty & Co., Inc. v. Dock Contractor Co., 283 Fed. 338 (D. C. Pa. 1922); Tauza v. Pennsyl- 
vania R. Co., 232 Fed. 294 (D.C. N.Y. 1916). At least one case allowed service of process out- 
side the district. Wefel v. Brown & Son Lumber Co., 58 F. (2d) 667 (D.C. Ala. 1932); Lemon 
v. Imperial Window Glass Co., 199 Fed. 927 (D. C. Va. 1914) (semble). 
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federal districts of the state, suit could be brought in either district, and a duplicate 
writ issued by the court could be served by the marshal of the other district on the 
defendant residing in that district.4 But since a corporation is regarded as a resident 
of the state of incorporation,’ service of process under this rule could not confer juris- 
diction over a foreign corporation not within the district. 

It is clear that, considered alone, Rule 4(f) was adopted to remove such difficulties 
by allowing the process of one federal district court to run anywhere within the state 
in which the court sits. There is evidence that the rule was intended particularly to 
apply to service of process on corporations doing business in other districts of the 
same state.? Nevertheless, the court in the instant case held that Rule 4(f) extends 
the jurisdiction® of the district courts and is, therefore, in conflict with Rule 82,9 which 
prohibits such extension. The slight weight of authority among the district courts 
which have considered the point supports the holding in its result, but for different 
reasons.'° 

Rule 4(f) and Rule 82 are not, however, irreconcilable. The term jurisdiction may 


4 United States Judicial Code § 52, 36 Stat. r101 (1911), 28 U.S.C.A. § 113 (1927); Regan v. 
Midland Packing Co., 298 Fed. 500 (D. C. Iowa 1924). 


5 Creager v. Collier & Son Co., 36 F. (2d) 781 (D. C. Texas 1929). This doctrine has not 
been changed by the decision in Neirbo Co. v. Bethlehem Shipbuilding Corp., Ltd., 308 U.S. 
165 (1939) (non-resident corporation subject to suit in federal court in district in which its 
appointed agent resides). In Federal Venue Requirements for Foreign Corporations, 49 Yale 
L. J. 724 (1940), the author comments adversely on the failure of the Neirbo case to affect this 
doctrine. But cf. Williams v. James, 34 F. Supp. 61, 65 (La. 1940), where the court says that 
the Supreme Court by the Neirbo case has given to a corporation a residence at the place 
where it does business. 


6 Consult 1 Moore and Friedman, Moore’s Federal Practice 361 (1938). 


7 This application of Rule 4(f) was illustrated in an example given by Judge Donworth in 
Proceedings before the New York Institute on Federal Rules 292 (Am. Bar Ass’n 1938). For 
a view that the enforcement of Rule 4(f) is desirable, consult 1 Moore and Friedman, Moore’s 
Federal Practice 360-63 (1938). It is even desirable in the Neirbo situation, note 5 supra, since 
a corporation may be allowed to avoid the consequences of the Neirbo decision by appointing 
agents for service of process in districts wherein it does not conduct business. Venue of Actions 
Against Foreign Corporations in the Federal Courts, 53 Harv. L. Rev. 660, 666-67 (1940). 


§ Thus it has been held that though service of process is in itself procedural, the effect of 
service is jurisdictional. Sewchulis v. Lehigh Valley Coal Co., 233 Fed. 422 (C.C.A. 2d 1916); 
cf. Petty & Co., Inc. v. Dock Contractor Co., 283 Fed. 341 (C.C.A. 3d 1922). 


® “These rules shall not be construed to extend or limit the jurisdiction of the district 
courts of the United States or the venue of actions therein.” 28 U.S.C.A. foll. § 723¢ (1941). 


*° Carby v. Greco, 31 F. Supp. 251 (Ky. 1940) (Rule 4(f) held obnoxious to Rule 82 which 
embodies the enabling act); Melekov v. Collins, 30 F. Supp. 159 (Calif. 1939) (Rule 4(f) said 
to violate both enabling act and Rule 82); Gibbs v. Emerson Electric Mfg. Co., 29 F. Supp. 810 
(Mo. 1939) (Rule 4(f) held limited by Rule 82, since the former attempts to enlarge the court’s 
venue); see Contracting Division v. New York Life Ins. Co., 113 F. (2d) 864 (C.C.A. 2d 1940) 
(approving Melekov case, supra). Contra: Williams v. James, 34 F. Supp. 61 (La. 1940) 
(Rule 4(f) upheld on presumption that Supreme Court knew what it was doing); Devier v. 
George Cole Motor Co., 27 F. Supp. 978 (Va. 1939) (Rule 4(f) applied without supporting 
argument). 
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mean either™ jurisdiction of the subject matter” or jurisdiction of the person." The 
meaning which must be sought in this instance is the meaning which the Supreme 
Court intended" in its use of the term “jurisdiction” in Rule 82, and since the rules 
have the force of statute,’5 it is proper to resort to principles of statutory construc- 
tion.® Rule 82 is an interpretation clause; such clauses ought not be extended beyond 
their necessary limits nor allowed to defeat the intention of the enacting body other- 
wise clearly manifested.'7 Further, where possibly conflicting sections of the same act 
can be rendered harmonious by reasonable interpretations of each, such interpreta- 
tions must be made."* By these canons, “jurisdiction” in Rule 82 should be inter- 
preted to mean jurisdiction of the subject matter; it does not then conflict with Rule 
4(f), which plainly enlarges only the personal jurisdiction of the district court. 

Moreover, a literal reading of Rule 82 eliminates any conflict between it and 
Rule 4(f). Rule 82 speaks of the jurisdiction of “the district courts” in the plural. 
Rule 4(f), which allows the process of an individual court of one district to run through- 
out other federal districts of the same state, does not enlarge the collective jurisdiction 
of the district courts to which Rule 82 refers. 

It has also been objected that Rule 4(f) is in derogation of the express limitation 
placed upon the Supreme Court in the enabling act to the effect that “said rules shall 


"t This twofold application of the term “jurisdiction” introduces the apparent circularity 
into the reasoning of the court in Jones v. Illinois Central R. Co., 188 Iowa 850, 859-60, 175 
N.W. 316, 317-18 (1919), to the effect that the court must first have jurisdiction before it can 
acquire jurisdiction by service of process. Sometimes courts distinguish a third sort of juris- 
diction, viz., jurisdiction of the particular cause, involving questions of venue. Petty & Co., 
Inc. v. Dock Contractor Co., 283 Fed. 338, 339 (D. C. Pa. 1922). 


2 28 U.S.C.A. §§ 41-53 (1927). 


*3 Pennoyer v. Neff, 95 U.S. 714 (1877); Blandin v. Ostrander, 239 Fed. 700 (C.C.A. ad 
1917); Schibsby v. Westenholz, L.R. 6 Q.B. 155 (1870). 


4 Enacting bodies can define the terms which they use, and courts will recognize and apply 
these definitions in construing the act. See Farmers’ Bank v. Hale, 59 N.Y. 53, 62 (1874); 
Herold v. State, 21 Neb. 50, 53, 31 N.W. 258, 260 (1887); Jones v. Surprise, 64 N.H. 243, 245, 
9 Atl. 384, 385 (1886). 

15 48 Stat. 1064 (1934), 28 U.S.C.A. §§ 723b, 723¢ (1941), construed in the present case, 


38 F. Supp. 513, 515 (Ky. 1941), and in Sibbach v. Wilson & Co., 108 F. (2d) 415 (C.C.A. 7th 
1939) (Federal Rule 35(a) declared a legislative enactment). 


6 Tt is not certain that only the rules of statutory construction would be applicable since 
the new federal rules are not, strictly speaking, a statute, though they are given statutory 
effect. The rules of construction applicable to statutes, however, are the most stringent of in- 
terpretive rules. If construction is to be used in arriving at the Supreme Court’s intent, ap- 
plication of these strict rules is permissible, since use of more lenient rules would lead to the 
same result. 


*7 Black, Interpretation of Laws 191 et seq. (1896). 

*8 Thid., at 60 et seq. 

19 It is entirely possible that Rule 82 was promulgated to protect against the danger of af- 
fecting jurisdiction of the subject matter by possible interpretations of the liberal joinder, class 
action, and interpleader provisions of the new federal rules, and that the Supreme Court did 


not have Rule 4(f) in mind. Rule 82, therefore, is not rendered meaningless by the arguments 
in the present discussion. 
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neither abridge, enlarge, nor modify the substantive rights of any litigant,”’* and is 
therefore void as a rule which the Court did not have power to promulgate.* This ob- 
jection would seem to underlie the argument of the court in the principal case, since 
on a previous occasion this same court stated that Rule 82 was merely a restatement 
of the restrictions of the enabling act.” 

Enlarging the personal jurisdiction of a district court, by means of an extension of 
the territorial limits of service of process, is, however, a matter of procedure rather 
than of substance.*3 The essential function of service of process is to give the de- 
fendant formal notice of the suit and an opportunity to defend himself.4 The terri- 
torial limit is but a matter of convenience in the proper performance of this function. 
Labelling the extension of the territorial limit a matter of procedure is, therefore, 
clearly in accord with the principle that the proper grounds for distinguishing between 
substance and procedure should be on the basis of the function to be served. Further- 
more, Rule 4(f) was regarded as procedural by the advisory committee which aided 
the Supreme Court in formulating the rules?? and has been so regarded by text- 
writers.?8 

Finally, Rule 1 of the new rules requires that the rules “be construed to secure the 


2° 48 Stat. 1064 (1934), 28 U.C.S.A. § 723b (1941). 
** This argument was accepted in Melekov v. Collins, 30 F. Supp. 159 (Calif. 1939). 
= Carby v. Greco, 31 F. Supp. 251 (Ky. 1940). 


*3 “The chief difficulty in drawing this distinction is that the terms involved have acquired 
no settled meaning.” Sunderland, Character and Extent of Rule-Making Power Granted 
U.S. Supreme Court and Methods of Effective Exercise, 21 A.B.A.J. 404, 405 (1935). It has 
even been contended that the legislature has no power to impose procedural rules on the courts. 
Wigmore, All Legislative Rules for Judiciary Procedure Are Void Constitutionally, 23 Il. L. 
Rev. 276 (1928). 


* See Nations v. Johnson, 24 How. (U.S.) 195, 203 (1860); Toland v. Sprague, 12 Pet. 
(U.S.) *300, *329 (1838); Buchanan v. Rucker, 9 East 192 (K.B. 1808). 


*5 Territorial limits for the service of process of district courts have been extended to include 
the entire state in many other cases by act of Congress. 28 U.S.C.A. § 113 (1927) (suits in 
states containing more than one district where two or more defendants reside in different dis- 
tricts); § 115 (suits of local nature); § 116 (property in different districts of same state); 47 
U.S.C.A. § 13 (1928) (suits against a railroad or telegraph company whose agent fails to oper- 
ate line in certain manner). Territorial limits have even been extended to include the entire 
United States. 15 U.S.C.A. § 5 (1941) (bringing in additional parties under the Sherman Act). 


2“... . no intelligent conclusion can be reached in any particular case until the fundamen- 
tal purpose for which the classification is being made is taken into consideration.” Cook, ‘Sub- 
stance” and “Procedure” in the Conflict of Laws, 42 Yale L. J. 333, 355-56 (1933). Consult 
also Stumberg, Principles of Conflict of Laws 148 (1937); Sunderland, op. cit. supra note 23. 
Professor Kocourek regards Cook’s analysis as the best yet produced. Kocourek, Substance 
and Procedure, 10 Fordham L. Rev. 157 (1941). 


*7 Clark, in Proceedings before the Cleveland Institute on Federal Rules 205-6 (Am. Bar 
Ass’n 1938); Mitchell, in Proceedings before the Cleveland Institute on Federal Rules 183 
(Am. Bar Ass’n 1938); Report of Supreme Court Advisory Committee on Rules for Civil Pro- 
cedure 13, 14 (April 1937); Advisory Committee Preliminary Draft 10-12 (May 1936). 

*8 17 Hughes, Federal Practice 201-4 (1940); 1 Moore and Friedman, Moore’s Federal Prac- 
tice 361 (1938). 
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just, speedy, and inexpensive determination of every action.”*® The application of 
Rule 4(f) serves this purpose without serious inconvenience to corporate defendants, 


Workmen’s Compensation Acts—Compensation—Right of Claimant Previously 
Compensated by Lump Sum Settlement for Permanent Total Disability to Compensa- 
tion for Subsequent Injury—{Washington].—The claimant sustained a serious injury 
to his back in 1933 while engaged in extrahazardous employment and in 1938 was 
classified under the Washington Workmen’s Compensation Act as permanently and 
totally disabled. A monthly pension was awarded,? but upon the petition of the claim- 
ant and his wife this pension was converted into a lump sum payment under Section 
7681 of the act. Although this settlement was made in good faith, the claimant sub- 
sequently recovered sufficiently to return to extrahazardous employment with another 
employer, in whose service he received an injury to his hand in 1939. The Supervisor 
of Industrial Insurance rejected his claim for compensation for the hand injury, but 
upon a rehearing the Joint Board of the Department of Labor and Industries reversed 
this decision. The superior court affirmed the Joint Board’s finding for the claimant. 
On appeal the supreme court held, that the claimant could not, in legal effect, be fur- 
ther disabled, since he had already received the “highest disability rating” and the 
maximum compensation allowable under the act. Judgment reversed, one justice dis- 
senting. Harrington v. Dept. of Labor and Industries.4 

Consideration of the Washington Workmen’s Compensation Act is particularly im- 
portant because the few cases from other states involving the same problem were de- 
cided under diverse statutes.’ The claimant in the instant case requested an additional 


29 28 U.S.C.A. foll. § 723¢ (1941). 


* The provision under which the claimant was classified defines permanent total disability 
as “. .. . loss of both legs, or arms, of one leg and one arm, total loss of eyesight, paralysis or 
other condition permanently incapacitating the workman from performing any work at any 
gainful occupation.” Wash. Rev. Stat. Ann. (Remington, 1932) § 7679(b). 


? Such a monthly pension award is payable only during the period of disability. Wash. Rev. 
Stat. Ann. (Remington, 1932) § 7679(b). 


3 Upon the written application of the beneficiary and within the discretion of the Depart- 
ment of Labor and Industries, a monthly pension for permanent total disability may be con- 
verted to a lump sum payment which shall be equal or proportionate to the value of the an- 
nuity then remaining, but in no case to exceed the sum of $4,000. Wash. Rev. Stat. Ann. 
(Remington, 1932) § 7681. The claimant received a permanent partial disability award of 
$600.00, a pension payment of $36.56, and a permanent total disability award of $3,363.43, 
making a total of $3,999.99. 


4113 P. (2d) 518 (Wash. 1941). 


5 Compensation for further injuries was denied claimants still receiving pension payments 
under prior permanent total disability awards in Ingram v. Rainey, Inc., 127 Pa. Super. 481, 
193 Atl. 335 (1937), construing Pa. Stat. Ann. (Purdon, 1939) tit. 77, §§ 511-13, and in Van 
Tassel v. Basic Refractories Corp., 216 App. Div. 774, 214 N.Y. Supp. 491 (1926), construing 
the New York Workmen’s Compensation Law, N.Y.L. 1922, c. 615, discussed note 11 infra. 
But a workman previously awarded the maximum payments allowable under the Oklahoma 
Workmen’s Compensation Act nevertheless received an award for temporary total disability 
upon a second injury. Asplund Construction Co. v. State Industrial Com’n, 185 Okla. 171, 90 
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award under Section 7679(g), which provides: “Should a further accident occur to a 
workman who has been previously the recipient of a lump sum payment under this act, 
his future compensation shall be adjudged according to the other provisions of this 
section and with regard to the combined effect of his injuries and his past receipt of 
money under this act.” The description of the workman to whom this section applies 
is somewhat ambiguous because lump sum payments are authorized, “‘under this 
act,” for both permanent partial disability, in Section 7679(f), and permanent total 
disability, in Section 7681. Although the court is not troubled by this ambiguity, it 
may be argued that the legislature did not intend that the recipient of a lump sum 
award under Section 7681 should receive a subsequent award, because it defined per- 
manent total disability as permanent incapacity for “performing any work at any 
gainful occupation.’’® Had the legislature really intended such a restriction, however, 
it seems that the phrase “under this section” would have been substituted for “under 
this act” in the first and last clauses of Section 7679(g).’ 

The provision that future compensation shall be awarded to a workman “. . . . with 
regard to the combined effect of his injuries and his past receipt of money under this 
act” appears to be a test which the department must apply,*® subject to court review.® 


P. (2d) 642 (1939). The Oklahoma act provided: ‘The fact that an employee has suffered 
previous disability, or received compensation therefor, shall not preclude him from compensa- 
tion for a later injury; but in determining compensation for the later injury his average weekly 
wages shall be such sum as will reasonably represent his earning capacity at the time of the 
later injury.” Okla. Stat. (Harlow, 1931) § 13356(6). It is noteworthy that this provision 
distinguishes between previous disability and previous receipt of compensation, but permits 
an award for a later injury in either case. 

* The term “permanent total disability” is somewhat misleading, since several provisions 
of the Washington act indicate that such disability may be neither permanent nor total. This 
is indicated by the section which provides that monthly pension payments for permanent total 
disability shall continue during the “period of such disability.” Wash. Rev. Stat. Ann. 
(Remington, 1932) § 7679(b). Furthermore, the first portion of the definition of permanent 
total disability as the loss of specified limbs or functions is inconsistent with the latter portion 
of the definition as any disability resulting in permanent incapacity for gainful employment. 
For instance, a workman might be disabled by the loss of both legs and still be able to perform 
some work in a gainful employment. Note 1 supra. 


7 The requirement that “future compensation shall be adjudged according to the other pro- 
visions of this section” seems to indicate, not that one of the awards described in § 7679 must 
be made, but that if an award is made the schedules of that section shall determine its amount. 


* The instant case represents the first application of this test to the claim of the recipient 
of a previous lump sum award for permanent total disability for compensation for a later in- 
jury. Previous applications of this test by the Washington supreme court had been made only 
to claims for additional compensation by recipients of lump sum awards for permanent partial 
disability. For instance, it has been held that the recovery of one award for permanent partial 
disability does not preclude the recovery of a second award for a subsequent injury to another 
member, causing further permanent partial disability. Klippert v. Industrial Insurance Dept., 
114 Wash. 525, 196 Pac. 17 (1921). 


* An appeal from the department’s disposition of a compensation claim may be taken, 
within a specified period, to a superior court. Only those questions of law or fact included in the 
application for the rehearing by the department or in the record of the department may be 
presented on appeal, but the proceedings as to such questions are “‘de novo,” except that evi- 
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In determining the “effect of his injuries” the court held, in the principal case, that the 
legal effect of the previous injury was to render the claimant permanently and totally 
disabled. A more realistic conclusion would seem to be that the previous injury created 
the illusion of permanent total disability when only temporary total disability existed. 
In considering the claimant’s “past receipt of money” the court held that the statu- 
tory maximum had already been awarded. But it may be urged that a lump sum 
payment for permanent total disability was not intended to be the statutory maximum, 
since Section 7679(g) also provides that a full pension for permanent total disability 
shall be given despite a prior lump sum award for permanent partial disability result- 
ing from a previous injury."® The court emphasized that an additional award would 
constitute double recovery.“ It might even have been argued that the claimant had 
already received more than his due. But it is improbable that the department could 
have reopened the case to regain the claimant’s “windfall.’"* Moreover, it has been 


dence not offered at the hearing or contained in the department’s record may not be considered. 
Upon such appeal, “If the court shall determine that the department has acted within its power 
and has correctly construed the law and found the facts, the decision of the department shall 
be confirmed; otherwise, it shall be reversed or modified.” The department’s decision shall be 
prima facie correct and the burden of proof shall be upon the party attacking it. Wash. Rev. 
Stat. Ann. (Remington, 1932) § 7697. 


¢ Since no deduction of a previous lump sum award for permanent partial disability can 
be made from a pension award for permanent total disability, it would seem that none could 
be made from a lump sum payment for permanent total disability, since the amount of the 
latter lump sum payment depends upon the value of the pension awarded. This section has 
been held to preclude deducting a previous permanent partial disability award from a perma- 
nent total disability award when the same injury was responsible for both disabilities. Arnold v. 
Dept. of Labor and Industries, 168 Wash. 300, 11 P. (2d) 825 (1932); Dry v. Dept. of Labor and 
Industries, 180 Wash. 92, 39 P. (2d) 609 (1934); Seagraves v. Dept. of Labor and Industries, 
185 Wash. 333, 54 P. (2d) 1010 (1936). In the instant case, however, an award for permanent 
partial disability was deducted from the maximum lump sum payment which the claimant 
could have received. Note 3 supra. 


*t Similar arguments have been emphasized in analogous cases supporting the court’s posi- 
tion. It has been held that a claimant still receiving periodic compensation for a prior perma- 
nent total disability award was “. .. . obviously . . . . incapable of being again totally dis- 
abled” and that as long as the first award stood no further award could be made. Van Tassel 
v. Basic Refractories Corp., 216 App. Div. 774, 214 N.Y. Supp. 491 (1926). Cf. Ingram v. 
Rainey, Inc., 127 Pa. Super. 481, 193 Atl. 335 (1937). In both these cases periodic compensa- 
tion payments were being made at the time of the second injury, and an additional award 
would have brought the total payments for both awards above the statutory maximum. How- 
ever, an Oklahoma workman receiving weekly payments under a permanent partial disability 
award was given an award for a subsequent injury although the weekly payments then ex- 
ceeded the statutory maximum. Constantin Refining Co. v. Crockett, 87 Okla. 24, 208 Pac. 
788 (1922). 


An effort by the department to reopen another case on the ground that a mistake of fact 
had led to an excessive lump sum payment for permanent partial disability was unsuccessful. 
The court emphasized that the department’s proceedings under the statute were quasi- 
judicial and that there was no showing that the department lacked the facilities, at the time 
of the prior award, for determining the extent and duration of disability. State ex rel. Dunbar 
v. Olson, 172 Wash. 424, 20 P. (ad) 850 (1933). 





RECENT CASES 187 


held under a similar statute that the retention of a similar windfall does not preclude 
compensation for a subsequent injury.’ 

The court’s decision in the instant case may reflect a distrust of lump sum settle- 
ments.'4 It may be contended that an opposite holding would encourage fraudulent 
lump sum settlements since such an award to a malingerer would not preclude addi- 
tional awards for subsequent “injuries.” Such an abuse would be less likely under a 
monthly pension award, which could be terminated upon the claimant’s recovery.’ 
Although the claimant in the principal case acted in good faith in electing a lump sum 
settlement it may be said that he accepted the risk of a non-compensable injury in the 
event of returning to extrahazardous employment upon recovery.*® 

The court’s decision may be criticized, on the other hand, as a probable deterrent 
to future manifestations of initiative such as that indicated by the claimant’s return 
to work. While the inadequacy of the income from an invested lump sum settlement 
would be an incentive to return to work if possible, this effect might be more than 
offset by the risk of incurring an expensive injury. Although a workman might seek 
work despite such a risk, employers might well hesitate to employ him because of the 
burden of defending even an unsuccessful common law action brought by the workman 
after receiving a non-compensable injury.'? Should such a workman secure employ- 
ment, as did the claimant, it would seem that the payments to the state insurance 
fund by his second employer, like the payments on a second private insurance policy, 
entitle him to compensation if injured."* This argument seems stronger if the workman 


3 A recipient of a lump sum payment for the complete loss of an eye has later been allowed 
a second award for the loss of the same eye in a subsequent injury. His attempt to obtain the 
second award did not violate equity’s requirement of “clean hands” because the first award 
was made for a different injury, received in the service of a different employer. Williams v. 
S$. & W. Construction Co., 167 Tenn. 84, 66 S.W. (2d) 992 (1934). 


4 For a discussion of the general distrust of lump sum settlements when periodic compensa- 
tion is an available alternative, consult Dodd, Administration of Workmen’s Compensation 
719-36 (1936); Zorbaugh, Recent Tendencies in Administration of Lump Sum Settlements 
under Workmen’s Compensation Laws, 18 Am. Lab. Legis. Rev. 112 (1928). 


*S Two provisions of the act indicate that upon a workman’s recovery his monthly pension 
award could be decreased or terminated. Monthly pension payments for permanent total dis- 
ability are payable only “during the period of such disability.” Wash. Rev. Stat. Ann. 
(Remington, 1932) § 7679(b). It is also provided that “if aggravation, diminution, or termina- 
tion of disability takes place or be discovered after the rate of compensation shall have been 
established or compensation terminated,” the Director of Labor and Industries may readjust 
the rate of compensation for further application. Wash. Rev. Stat. Ann. (Remington, 1932) 
§ 7679(h). 

*6 If the claimant had accepted the monthly pension award and this award had been termi- 
nated upon his return to work, it seems that a subsequent injury should be compensable, since 
the court’s objections to recovery in the instant case would be inapplicable. 


‘7 If an injury is within the scope of the Workmen’s Compensation Act, the common law 
rights of the parties are thereby superseded. A claim for which no expressed or implied statu- 
tory provision can be found may be prosecuted outside the Workmen’s Compensation Act. Cf. 
Francis v. Carolina Wood Turning Co., 208 N.C. 517, 181 S.E. 628 (1935), noted in 14 N.C. 
L. Rev. 199 (1936); Murray v. Wasatch Grading Co., 73 Utah 430, 274 Pac. 940 (1929). 

8 If a workman were to insure against the risk of becoming permanently and totally dis- 
abled, and later, in good faith, to accept payment under the mistaken assumption that such 
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is hired by a different employer,’® but even if he were re-hired by the employer in whose 
service he was first injured it would seem that upon a second injury he should receive 
the compensation to which a new employee in his place would have been entitled.» 

The workmen’s compensation acts of several states contain provisions for the 
physical and vocational rehabilitation of disabled workmen.” If such provisions were 
combined with the prohibition of a lump sum settlement in any case in which the 
possibility of recovery remained, the undesirable results of mistake as to the dura- 
tion and extent of disability would be avoided. 


disability had been incurred, it should then be possible, upon recovery, to insure against the 
occurrence of another disability and upon its occurrence to receive payment for it. 

#9 Authority for distinguishing between successive injuries in the service of the same 
employer and of different employers and for allowing compensation in the latter situation can 


be found in Williams v. S. & W. Construction Co., 167 Tenn. 84, 66 S.W. (2d) 992 (1934), 
discussed note 13 supra. 


2° Washington employers engaged in extrahazardous occupations make payments to a state 
insurance fund on the basis of their total payroll and cost experience. Wash. Rev. Stat. Ann. 
(Remington, 1932) § 7676. It might seem unfair that the rate of an employer’s payments to 
the state insurance fund, already increased by an employee’s receipt of a permanent total 
disability award, should be again increased following the same employee’s return to work and 
subsequent injury. Since this result would follow the injury of a different employee, however, 
there seems to be no justification for discriminating against an employee who returns to work 
after recovering from a previous injury in the service of the same employer. 

#t Dodd, Administration of Workmen’s Compensation 712-19 (1936); Kessler, Accidental 
Injuries 662-96 (1932). 
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BOOK REVIEWS 


A Kaleidoscope of Justice. By John H. Wigmore.* Washington: Washington Law 

Book Co., 1941. Pp. xxx, 751. $5.00. 

The title given above may be called “the short title.”” More fully the title is “A 
Kaleidoscope of Justice Containing Authentic Accounts of Trial Scenes from All Times 
and Places.” There are, it is announced, one hundred and forty-two of these accounts 
—there are really a great many more—and they describe the methods used all over the 
world since the dawn of history to perform a special function called ‘‘justice.” But, 
as Dean Wigmore warns us, it is not the social and moral concept of justice. This 
social and moral concept is a complex of ideas and institutions, and within it there 
is one particular element concerned with public order. That is the element which 
furnishes the background of most of the scenes so vividly described here. It is “jus- 
tice” on a fairly simple level, the level of persons who are in fear of men that disturb 
the social harmony and who wish to see them punished—which, in many cases, means 
“removed altogether.” It is the justice which gets itself frequently symbolized by 
the sword, the fasces, or the gallows. 

Justice in this sense has two goals. The first is to find out the disturber of the social 
harmony—often subsumed under the term “peace,” as in medieval Europe—and next 
to get rid of him and, in addition, to frighten off others from similar attempts. We 
have here more than one hundred and forty-two different illustrations of how different 
communities have endeavored to perform this task. 

Dean Wigmore goes through the five continents and concludes with eighteen ex- 
amples from ancient times. His final chapter, or “Epilogue,” analyzes what he finds 
to be the basic elements in this justice. He finds a basic pattern—entertainingly illus- 
trated in bright colors on the frontispiece—which shifts as we go from place to place, 
without destroying the fundamental relationship. There is always a “power-holder,” 
an accuser, a seizure of the accused, and some form of “proof,’”’ to which must be added 
formal announcement of a judgment. Widely as these elements differ in detail, they 
can be distinguished in every instance. 

And what certainly can be learned from all these manifold and diverse efforts is the 
fact that they are dreadfully ineffective. How often was the offender discovered? We 
are prone to accept the common statement that, given the psychological conditions 
of early times, ordeals, oaths, compurgators, and such things worked better than they 
might on rational grounds be supposed to have worked, and that at the present time 
witnesses and juries, or the shrewd intuitions of experienced judges, manage to be 
right in most instances. 

We can, however, scarcely conceal from ourselves that this is a pious hope rather 
than a demonstrated fact, even in a system which, like ours, seeks some semblance of a 
scientific investigation. Perhaps the laws of chance help out, but the numerous ex- 
amples of obvious failure which these trials exhibit must give us pause. 


* Dean Emeritus and Lecturer on Comparative Law, Northwestern University. 
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Then there is the fact that they all—the modern scientific ones as well as the un- 
scientific ones, whether the latter are primitive or ancient or frontier—quickly degen- 
erate into machinery, and, being machinery, can be diverted to the oppression of the 
weak as well as the enforcement of order. It is a matter about which we apparently 
can do nothing, since safeguards against such diversion merely stimulate the ingenuity 
of those who have control of the machinery to evade the safeguards. Our only recourse 
is to make sure that we know who are given control of the machinery. 

If we really had to depend wholly on these methods to secure even the special ele- 
ment of justice involved in public order—not the highest justice though it has often 
called itself so—it would be a sorry kind of world in which to live. But the fact is 
that we do not depend on them. Trials and procedures arise only when the great mass 
of the community have already developed a social pattern and when divergences 
from it are rare. Whenever these devices have to be used often, their tragic inefficacy 
becomes so quickly apparent that a demand for revision and reform is inevitable. 
That so many of these trial procedures have a marked association with wizardry and 
magic is intelligible enough. They seek what is in effect an impossible thing to know, 
something done, as Bracton said, mullo praesente, nullo sciente, nullo audiente, nullo 
vidente* The Danish and Norman conquerors of England made no attempt, as we 
know, to do this impossible thing when a man of their own was found dead, but the 
method they used in place of a trial of fact was no more effective to prevent secret 
killings than any other would have been. 

And because procedure is associated with a ritual that inclines to magic, these ac- 
counts—most of them by eye-witnesses—make just the kind of highly entertaining 
reading that Dean Wigmore promises us.? Only a person with the varied and wide 
reading of the editor could have found all these cases for us. Only a person like Dean 
Wigmore would have thought of collecting them or of presenting them in this pene- 
trating fashion. We are never allowed to forget the common elements of the human 
task performed by this shifting kaleidoscope of beheadings and floggings, strange adjura- 
tions and incantations, searching interrogations and ingenious traps. Kafir and Fiji, 
Teuton and Roman and Indian—all have the same thing in view and all are quite sure 
they know how to reach it. 

Numerous as these cases are, they are a selection, since the editor’s source is as long 
as recorded history and as wide as the habitable globe. Inevitably, some will miss 
cases with which they are familiar and situations which they find more significant. I 
doubt whether any other selection would have served so well to epitomize the episode 
in social history which is involved here. The book is unique and of permanent value. 

My single serious criticism would be directed to the inclusion of Number 17? and 
Number 146.4 Dean Wigmore explains the use of these imaginative reconstructions 
in place of authentic accounts. I am afraid I am not quite convinced. There exist 
manorial records of the Middle Ages and historical sources of the later Roman Empire, 
which, while less complete, would have given us accounts more suitable for inclusion 
in a collection like this. 

* De Legibus f. 134a (Woodbine ed. 1922). 

*P. v. 

3 France: A Baronial Court of High, Middle, and Low Justice, a.p. 1220. 

4 Rome: A Trial for Murder at Rome, A.D. 200. 
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The editor disclaims any effort at precision of scholarly references. It will therefore 
not be amiss to note that the Lateran Council of 1215 did not merely abolish the use 
of the ordeals in Church courts® but forbade priests to take part in ordeals anywhere. 
As the priest’s blessing was essential, this would of itself have ended the practice if 
the orders had been rigorously carried out. They were not, as a matter of fact, and 
Dean Wigmore notes that the ordeals lingered on in various parts of Christian Eu- 
rope in spite of the Council. 

Dean Wigmore, besides the enormous debt which the common law owes him for his 
epoch-making work in Evidence, has a special claim on the gratitude of American 
lawyers for his services in the field of Comparative Law, of which the present work is 
a special and monumental illustration. He has domesticated among us the tradition 
of Kohler and Vinogradoff rather than the severely practical type of research in which 
Edouard Lambert’s Institute at Lyons has done such notable work. It is in keeping 
with his general attitude that he has cultivated this field for its value in promoting a 
more profound understanding of law, by making its base as broad as possible. “Law 
is not so dull a subject as some men would have it,”’ said Mr. Henry Parker of Lincoln’s 
Inn in 1647, answering the royalist contentions of Judge Jenkins. Certainly, as Wig- 
more conceives the law and presents it in this book, it is not dull from any point of view. 


Max Rapint 


The Rights of Margin Customers against Wrongdoing Stockbrokers and Some Other 
Problems in the Modern Law of Pledge. By Edward H. Warren.* Norwood, Mass.: 
The Plimpton Press, 1941. Pp. xiv, 464. $4.00. 

Professor Warren’s stated purpose in writing this book is to build a modern law of 
pledge based upon “. . . . a juristic structure with foundations as solid, and with lines 
as simple and stately and with vistas as spacious as those befitting a colonial mansion.” 
If these remarks are meant to be read somewhat literally and are not afforded the im- 
munity of poetic license, one is inclined to question both the attainability of the 
author’s objective in the workings of the judicial process and the underlying assump- 
tions of the legal scholar who believes changing and conflicting needs and interests in a 
work-a-day world can be satisfactorily accommodated in a logical structure designed to 
fit all situations in which lawyers invoke the collection of legal rules sometimes as- 
sembled under the caption, “The Modern Law of Pledge.” 

The execution of the author’s objective has given us a repository of much valuable 
legal information, as well as such miscellany as seven rules for careful writing and the 
fact that the preparation of the book consumed 450 hours, at 15 hours a week for 30 
weeks. The subject of the book purports to have been selected as best illustrating the 
delinquency of judges in not developing and changing the law, in not making it more 
consonant with the conceptions of businessmen, and in not writing clearer, better 
reasoned opinions. Thefoundation for the criticism of judicial decision is laid scholar-like 
by tracing the law of pledge from the time of the first treatise on common law that has 
come down to us, Ranulf de Glanville’s Laws and Customs of the Kingdom of England, 
in the year 1181. 


SP. 6. 
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Professor Warren’s treatise fills an important gap in the law by focusing the law 
of pledge upon the most important contemporary context in which it appears— 
margin customers and stock brokers. The author is a man well qualified to undertake 
to fill the gap. He has been a member of the Harvard Law School faculty for a period 
of thirty-two years altogether and his field of specialty is the law of real and personal 
property. 

A pledge (as all second year law students know and probably most lawyers) is a type 
of bailment. Modern procedural codes have repealed forms of action but they do not 
remove, of course, the fundamental question of whether under substantive law any given 
type of conduct is permissible. Under a system of common law, the precedents deter- 
mining whether a right in substantive law existed prior to the procedural codes cannot 
be ignored in appraising the soundness of decisions made after the adoption of such 
codes. If certain conduct of a pledgee was not permitted by the common law, the 
injury to the pledgor was usually in the nature of a conversion. The common law 
remedy for conversion was an action of trover, which afforded “involuntary purchase” 
damages representing the full market value of the property at the time of conversion. 
The author rightly concludes that the only way to make an intelligent determination 
of whether conduct of a pledgee constitutes conversion is to begin with a thorough 
understanding of what conversion is. It is for this reason that the author traces from 
the dawn of the common law the history of the law relating to the wrong of conversion 
and its remedy in an action of trover. The position of trover is clearly set out in the 
pattern which is sketched of the six forms of action relating to personal property. 

The most serious problem in the modern law of pledge pertains to rights of a cus- 
tomer against a stockbroker. The simple illustration is that of a customer who pur- 
chases stock on margin through a stockbroker to whom he pays a portion of the pur- 
chase price, leaving the securities in the possession of the stockbroker in pledge for 
payment of the remainder of the purchase price. The stockbroker, not having suf- 
ficient funds of his own to provide the rest of the purchase price of the security, negoti- 
ates a larger loan with a bank and as security repledges to the bank the particular se- 
curities carried on margin for this customer, mingled with securities of a great many 
other customers. If the stockbroker becomes unable to meet his obligations, the bank 
under the powers contained in its hypothecation agreement sells all the securities to 
satisfy the obligation to it of the stockbroker. The securities being negotiable instru- 
ments in negotiable form, the customer’s interest is terminated upon their acquisition 
by a bona fide purchaser. 

What are the customer’s rights against the stockbroker? One view is that he has 
only contractual rights, not property rights, in the security, and that the broker’s only 
duty is to produce the stock purchased whenever the customer either wants to sell or 
desires to pay the full price and take up the stock as an investment. The failure of the 
broker to return the stock under either circumstance would constitute a breach of con- 
tract. The second view is that he has both contractual rights and property rights, that 
he is the owner of the security and the broker is merely a pledgee holding the stock as 
security for the payment of the customer’s debt to him. Under the second view, an 
unauthorized pledge of a customer’s security by a broker constitutes conversion. 

The dispute does not arise merely out of a law professor’s interest in legal sym- 
metry. Important consequences depend upon which horse is ridden. Damages for 
breach of contract are “compensatory,” determined at a date subsequent to the conver- 
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sion; damages for conversion are trover’s “involuntary purchase price” determined as 
of the time of the conversion, or, under the better modern rule, the highest market value 
between that time and a reasonable period after notice. If the market goes up after the 
conversion, the plaintiff’s suit may sound in contract; otherwise, he is likely to sue for 
conversion. Obviously, the plaintiff who has a choice of remedies (the second view) is 
much more formidably armed than if he were limited merely to a breach of contract 
suit. Furthermore, a lapse of time which might give the defendant a defense under the 
statute of limitations for the conversion might not give rise to a defense to a breach of 
contract on the subsequently broken implied promise to return the securities. 

Professor Warren straddles no fence in taking his position in favor of the customer’s 
right to recover on either theory. Indeed, like a modern Cato, he has made the theme 
of his book the destruction of Judge Cardozo’s court of appeals decision in Wood v. 
Fisk, a decision which is alleged to have thrown into confusion the theretofore clear 
right of the customer to recover in New York on either theory. Wood v. Fisk delendum 
est is the lead-off chapter in the book, and the author gives seventeen reasons why it 
must be done. 

The author reasons that a repledge of a customer’s securities for a larger loan (which 
is the usual case) has always been considered a conversion and that this is in accord 
with the understanding of businessmen. Socially, Professor Warren believes that the 
imposition of an “involuntary purchase” price liability as well as a contractual one— 
giving the customer an effective remedy if the market goes down as well as up—will be 
a strong deterrent to solvent brokers against repledges of a customer’s securities on 
loans exceeding the amount of the indebtedness of the individual customer. The au- 
thor is in accord with Douglas v. Carpenter? where the court held that no custom, how- 
ever general or long continued, could make such a pledge legal, because it would be 
inconsistent with the contract between the parties and in derogation of the property 
rights of the customer. 

Professor Warren is fully aware of the broker’s point of view, or the “business 
exigencies of the situation” —that stockbrokers have insufficient capital to supply out 
of their own means the amounts required for the margin purchases of their customers 
and, therefore, must repledge in order to obtain cash with which to buy the securities 
ordered by the customer. He takes the position, however, that it is “plainly improper” 
for a stockbroker to make a pledge, putting his customer’s title in such jeopardy, “unless 
the customer gives a conscious, intelligent consent.’’ 

Diligent research is reflected in the chapter presenting the New York law in detail 
by giving in chronological order a statement of the facts and holding of every New 
York decision on the subject since 1863 which would appear to be of any assistance to 
practicing lawyers, together with the author’s comments on many of the decisions. 
This is followed by a concise summary of the law respecting the rights of customers and 
of stockbrokers with citation of the authorities for each conclusion. The author sets 
out the provisions of the Securities Exchange Act of 1934 respecting the hypothecation 
of securities together with the text of the rules adopted thereunder by the Securities 
and Exchange Commission, and adds the following comment: 

Legislation passed by the Congress and rules and regulations adopted by the Securities and 
Exchange Commission are of the first importance. The author rejoices and is exceeding glad 

* a15 N.Y. 233, 109 N.E. 177 (1915). 
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that such legislation has been passed, and such rules and regulations adopted. Time was when 
he was only an unheeded voice crying in the wilderness. Now, what he once scarcely dared to 
hepe for (see old notes in Property 1) has become reality.‘ 


In conclusion the author appraises what he terms the most difficult intellectual 
problem in the whole law of pledge, the separation of debt and security, involving cases 
where the pledgee wrongfully negotiates or assigns to a third party the right to receive 
payment of the debt due from the pledgor, and sells or repledges the security for the 
debt to a fourth person. The author attempts to solve these problems by an analysis of 
a series of hypothetical cases for the reason that “Anyone who steps into the authori- 
ties will flounder as in a bog” and “The wisest (and also the kindest) thing to do with 
respect to some decisions on this topic is not even to mention them.’’s 

Professor Warren soundly concludes that stockbrokers who are acting as pledgees 
are subject to the long-established principles of law applicable to all pledgees and 
should be required to comply with these principles. In fact, it appears that if a dif- 
ference exists between stockbrokers and other pledgees, it is that a stockbroker is also 
acting as agent for the customer, which subjects him to fiduciary obligations not ap- 
plicable to an ordinary pledgee. It is strongly to be desired that the author’s views 
prevail. 

The issues discussed by Professor Warren invite attention to the important prob- 
lems arising out of the use by stockbrokers in their own business of customers’ free 
credit balances. The urgency of these problems is demonstrated by the fact that a 
recent Federal Reserve Bulletin’ indicates that at the end of August, 1941, the free 
credit balances of customers of member firms of the New York Stock Exchange 
amounted to 262 million dollars and at the same time such firms had as cash on hand 
and in banks only 189 million dollars. 

This book is unique in that, while describing the law of pledge as conventional law 
books do, it is the first legal work that actually has a plot which absorbs the interest of 
the reader until the very climax, the destruction of Judge Cardozo’s decision in W 00d ». 
Fisk. Moreover, the book is written with vigor, freshness, indignation, and homeliness 
—traits regrettably not characteristic of most legal writings. Here is the “dry” law of 
pledge cast in the form of a crusading polemic which will not only enlighten the reader 
both as to the decisions in this field and Professor Warren’s gusty reactions to them, 
but will also entertain and amuse him in the learning process. This work should be- 
come a handbook that will render valuable assistance to every lawyer with a case 
involving conversion, the law of personal property, or a procedural question requiring 
consideration of the forms of action respecting personal property. 


GANsON PurcELLT 


Digest of International Law. Vols. 1 and 2. By Green Haywood Hackworth.* Wash- 
ington: United States Government Printing Office, 1940. Pp. ix, 803 and v, 829. 
$2.00 and $1.75. 

These two volumes follow the plan of the Digest of International Law edited by 

John Bassett Moore and published in 1906. They contain extracts from diplomatic 
4P. 36s. 5 P. 394. 6 October, 1941. 
+t Member of the Securities and Exchange Commission. 
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correspondence, judicial decisions, text writers, and other sources of international law 
with explanatory material by the editor. The classification followed by Hackworth is 
about the same as that followed by Moore. Certain subjects such as ‘“‘domicil,” “con- 
ventional and diplomatic relations,” and “intervention” are omitted, but material on 
these subjects is distributed among other sections. Hackworth’s Digest begins where 
Moore’s Digest left off and thus covers a period of about thirty-five years, but ap- 
parently it will be about as long as Moore’s Digest, which covered a period of one 
hundred and twenty-five years. The first two volumes now published get very little 
further in the classification than did Moore’s first two volumes. 

One of the most significant statements in the work is the first sentence of the preface: 
“As early as 1877 the Department of State felt the need for a Digest of International 
Law in the conduct of its daily work.” The result was Cadwalader’s Digest (1877), 
followed by Wharton’s Digest (1886) and Moore’s Digest (1906); the last in eight vol- 
umes incorporated the material of its predecessors and superseded them. 

In 1928 the historical adviser of the Department of State explained to a conference 
of teachers of international law and related subjects why there would never be a con- 
tinuation of Moore’s Digest. Such a publication, he said, made it too convenient for 
other governments to find precedents to. use against the United States in current 
diplomatic controversies. It is a tribute to the vitality of international law and also to 
the reality of Secretary Hull’s conviction that respect for that law must be reestab- 
lished, that in the midst of world war that earlier opinion of the Department of State 
should have been revised. The United States apparently wishes to abide by inter- 
national law, and wishes it so strongly that it is ready to have its own precedents avail- 
able to its opponents. It is ready to aid in the ascertainment of the law even when the 
application of law might interfere with its current policy. 

It is not possible to compare Hackworth’s Digest with Moore’s Digest in detail with- 
in the limits of this review, though such a comparison would contribute to an under- 
standing of the changes in international law during the past three dramatic decades. 

One notable feature is the greatly increased quotation from the opinions of inter- 
national tribunals, particularly of the Permanent Court of International Justice. Al- 
though the United States did not become a party to the statute of that court, it ap- 
parently recognizes the World Court’s opinions as important sources of international 
law. 

The section dealing with the nature and sources of international law gives more em- 
phasis than did Moore’s Digest to the significance of “general principles of law,” 
“equity,” “law of nature,” and other such subjective sources in the development of in- 
ternational law. This less positivistic tone is perhaps a reflection of the revolutionary 
character of the period with which the volumes deal. Jurists, courts, and foreign offices 
were searching for fundamental principles instead of blindly following established cus- 
tom. 

A similar conclusion may be drawn from the section on recognition, a field in which 
international law becomes closely linked with world politics. The important docu- 
ments are reproduced covering the recognition by the United States of fourteen new 
states, and of new governments in thirty-two states, as well as of many cases of belli- 
gerency. Some of this material may point to significant innovations in international 
law. While the policy followed for a time of not recognizing revolutionary governments 
has been in large measure abandoned, that of not recognizing new states or conditions 
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established in breach of international obligations is still followed. Although the United 
States during this period several times restated its traditional policy of recognizing de 
facto governments and states which gave evidence of permanency, popular support, 
and willingness to abide by international law, in practice it departed from this policy 
on many occasions. These new policies have made necessary in the Digest considerable 
sections on conditional recognition, acts falling short of recognition and effects of non- 
recognition. 

Among other sections of political as well as juristic interest are those concerning 
arms embargoes and other sanctions, mandates, plebiscites and the doctrine of self- 
determination, opposition to conquest, title to arctic and antarctic regions, and efforts 
to extend the marginal seas beyond the three-mile limit. Some of these topics, though 
of great importance, are tucked away under other headings which figured in Moore’s 
Digest. The material would doubtless have suggested a more extensive revision of 
Moore’s classification though the convenience of preserving that classification, so far as 
possible, undoubtedly justifies Hackworth’s decision. 

The present work is scholarly and convenient to use. The material is indispensable 
to the international lawyer and to foreign office officials and will also be of value to 
diplomatic historians. The editor, who is at present Legal Adviser of the Department 
of State, is to be congratulated on carrying on the work in spare hours of a life well 
occupied with contemporary problems. It is to be hoped that the increasing gravity of 
the world crisis will not delay the production of the remaining volumes. 


Quincy WricutTt 


Handbook of the Law of Torts. By William L. Prosser.* St. Paul: West Publishing 

Co., 1941. Pp. xiii, 1309. $5.00. 

The task of reviewing a textbook on torts is not an easy one. Professor Prosser’s 
book is well over eleven hundred pages long; and this reviewer has deemed it imprac- 
ticable, in view of other commitments on his time, to read the book from cover to 
cover. Instead of doing this I have looked it through very carefully and have read the 
parts dealing with subjects on which I have done a considerable amount of investiga- 
tion and with respect to which I may be said to have more or less educated convictions. 
As a result of this, I have come to the conclusion that the book is an excellent, concise 
treatment of the subject of. torts and I believe it to be the most useful and thorough 
compendium and panoramic work of its kind between two covers. At the risk of being 
thought to have made an invidious comparison, I cannot keep from openly judging it 
by the high standard already set by Professor Harper, whose book I have used with 
great appreciation as a necessary supplement to my casebook and classroom hours in 
teaching torts. While not belittling Harper on Torts in any way, I would like to suggest 
that Professor Prosser’s treatment of the subject is considerably more catholic than 
Professor Harper’s. The latter’s established work, in my opinion, is inclined to be con- 
ventionalized and to reflect too obviously the Restatement of Torts as a standard and as 
a point of departure. Nor do I wish to belittle, in turn, the Restatement, which is a 
monumental tribute to the integrity and industry of its various reporters, chiefly Pro- 
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fessor Bohlen. But in my opinion, it tends to create a somewhat misleading sense of 
certainty about the law and ventures too seldom into either analysis or appreciation 
of novel developments. Perhaps all I mean is that Professor Prosser seems to have 
written about this ill-defined subject more as I tend to see it and think about it than 
did Professor Harper and the learned restaters. 

Professor Prosser is guilty of some of the sins of omission or, perhaps, elision, which 
must inevitably occur in an undertaking of the kind he chose to embark upon. After 
all, eleven hundred-odd pages is just not room enough to do real justice to the subject 
of torts. Indeed, he very wisely says as much when he indicates that the most helpful 
and penetrating analyses occur in texts on particular torts and in law review literature. 
With becoming humility, he purports to submit a concise general treatment of the sub- 
ject with exhaustive references to the more detailed discussions available in such texts 
and in law reviews. At the same time he undertakes to give at least thumb nail sketches 
or indications of the salient features of most of these other writings and takes great 
pains to suggest to his readers that much speculation is going on concerning the state of 
the law dealing not only with particular phases of the subject of torts but also with the 
adequacy of views asserted with respect to some of the most fundamental bases of tort 
theory, liability, and policy. So the upshot is that a student who depends on Professor 
Prosser’s book for his knowledge of the law of torts has at best but an imperfect notion 
of its multiple intricacies and facets; yet this same student with an adequate law li- 
brary at his disposal has in the book under review a key to as near perfection of knowl- 
edge of this broad subject as he can hope to find. The contrast between this book, with 
its wealth of citations to cases and secondary authorities, and the Restatement, with its 
authoritarian and somewhat arbitrary approach, is startling. Sharing the belief that 
there is no royal road to the understanding of tort law, I nevertheless believe Professor 
Prosser’s book to be the best available set of directions to the hard way which most of 
us have to follow to achieve any sort of comprehensive insight into this particular 
branch of knowledge. 

To get down to particulars, I regret Professor Prosser’s not having consolidated the 
material dealing with trespass and case,? some of that dealing with trespass to land, 
some of that dealing with unavoidable accident,‘ some of that concerning res ipsa 
loquitur,s and that dealing with dangerous things and activities and the theory of 
absolute liability* into a well-knit modernization and hornbook treatment of the notion 
first appearing in Holmes’s third lecture in his Common Law. Personally, I believe the 
result of such a consolidation would be a new perspective on a good deal of our tort law 
that otherwise seems disjointed and arbitrary. The desirability of such a treatment is, 
I realize, a matter of personal opinion; but I think the burden is on those who have 
time to write books to introduce some synthesis into a rather messy subject and to 
explain, by making them part of a pattern, some of the curiosities of tort law such as 
Hay v. The Cohoes Co.? and Green v. General Petroleum Corp.’ which, as isolated 
phenomena, seem contrary to the rules and principles as we have inherited them from 
our ancestors. Again, I become a little glum when I read the section on conversion.® 
For years, I fear, it has been the fashion for professors of torts to assume that the 
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troublesome issues arising in actions for conversion are adequately covered in courses 
on property. But this is certainly an unwarranted assumption; and it is a particularly 
unsafe one for an author of a textbook on torts to share. In my opinion there is a good 
deal left unsaid and even unsuggested in Professor Prosser’s treatment which I should 
suppose the user of a textbook might count on finding in it. As instances of what I 
mean, I suggest the troublesome issues arising out of Cundy v. Lindsay,'* Hollins v. 
Fowler," and the Rymill cases, and those involved in Varney v. Curtis} and Leuthold ». 
Fairchild‘s—all considered from the point of view, in turn, of certain mooted policies in 
the law of sales. If the necessity for terseness and brevity in writing a textbook forced 
Professor Prosser into the verbal reticence displayed in this section, then it is fortunate 
indeed that most of our law schools have abandoned the textbook in favor of the case- 
book as a teaching vehicle. ’ 

But the repetition of instances wherein I believe the treatment of particular subject 
matter to have been insufficiently detailed and analytical may seem to detract from the 
very high opinion of the book I have already stated above. But, just because I feel 
that I could hold forth at length on how Professor Prosser might better have handled 
the material on so-called proximate cause in negligence actions does not necessarily 
mean that what he chose to include is not an excellent short treatment of that baffling 
subject. Nor would one expect in a work of this nature the sort of speculation on the 
development of “‘enterprise liability” under the name of negligence and its associated 
tags as appears in a recent note in the University of Chicago Law Review.*S Rather, one 
is pleased to observe the frequent instances of Professor Prosser’s care and observation 
in having brought to light and exposed questionable features in the law which need 
some ridicule cast upon them, such as parts of imputed negligence and the doctrine of 
“Jibel per quod,” as well as his understanding treatment of such theoretically untenable 
but nonetheless socially significant developments of “enterprise liability” as that of 
manufacturers to consumers occurring under the label of warranty. 

Pervading my reaction to Professor Prosser’s book is the renewed feeling of dismay 
at the terrific number of matters which are included under the title of Torts. It is per- 
haps small wonder that he did not completely satisfy me in the cursory treatment he 
afforded some aspects of the subject on which I believe he should have enlarged. After 
having given the entire book a more than casual inspection, I am willing to give Profes- 
sor Prosser considerable applause for merely having undertaken the work. But his 
having actually achieved such a fine job earns not only my unstinted admiration but 
also first place along with Harper on Torts among the citations of outside authorities 
for the students in my class on Torts. 

CHARLEs O. GrEGoRYT 
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Military Law and Defense Legislation. By A. Arthur Schiller.* St. Paul: West Pub- 
lishing Co., 1941. Pp. xxxiv, 647. $5.00. 

Military Law, since the nation is in arms, is propitiously being adopted as an addi- 
tional course in many law schools. Columbia University, for example, has included a 
course on “American military law and those phases of the present defense legislation 
that relate to the rights, duties, privileges, and immunities of the individual soldier.” 
Professor Schiller is using his book as the teaching vehicle for this course. As stated in 
the preface, the book is intended for use in a one-semester course meeting three hours a 
week. The topics selected by the author include the constitutional extent of military 
power; the organization of the Army of the United States with emphasis on the army 
personnel and conscription; military law proper, with treatment of military and civil 
jurisdiction, court-martial organization and procedure, and offenses; and the civil 
rights afforded the soldier and sailor. 

Professor Schiller’s book is organized along the lines of the new type of course book? 
resembling, for instance, Michael and Wechsler’s recent Criminal Law and Its Adminis- 
tration. In his admirable work Professor Schiller has incorporated copious materials in 
the form of statutes, departmental regulations, and annotations. Law review material 
is freely cited. The book has a special value because of the related arrangement of its 
subject matter and the inclusion of material not readily available elsewhere. 

In the arrangement of his cases, which are judiciously selected both for the ques- 
tions discussed and for their illuminating background of facts, the author has not lost 
sight of the value of observing the historical development of concepts, a value often 
lost in striving for the modern or the current. For example, in Chapter 1, covering the 
Constitutional Extent of Military Power, the holding in the leading case of Houston v. 
Moore, decided in 1820, is highly illuminated by the author’s inclusion of the views of 
Mr. Justice Story and Mr. Justice Johnson, in dissent. Further, for the convenience of 
the student in search of information on the organization and development of the mili- 
tia, the author has cited in a footnote the excellent study by one of the reviewer’s col- 
leagues in the Judge Advocate General’s Department, Major Frederick Bernays 
Weiner, The Militia Clause of the Constitution.» The author has even cited‘ an article 
in the January, 1941, issue of Fortune magazine describing the organization of the War 
Department. In a similar manner, footnotes and annotations are copiously used 
throughout the book, indicating material shedding a new and different light on the 
topics to which the footnotes relate. The bench and bar should find in these footnotes 
valuable reference aids in a field not adequately covered elsewhere. 

In Chapter 2, Army of the United States, the author has incorporated considerable 
extra-legal material, including opinions of the Judge Advocate General of the Army, 
opinions of the Attorney General of the United States, and Army Regulations. Among 
the variety of topics in this chapter is one concerning the status of officers and soldiers: 
their appointment, enlistment and discharge. The author has given rather limited 
space to “Class B” proceedings, the procedure required for removing from the active 
list of the army those officers unable to maintain the strenuous pace demanded in a 
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modern army. This is fortunate since Congress has recently provided a more expedi- 
tious procedure to vitalize the active list of the army.’ Considerable space has been 
allotted to the topic of conscription. Necessarily most of the cases under this topic 
arose during World War I or earlier, but the author has included several cases which 
have arisen under the Selective Training and Service Act of 1940. Excerpts from the 
Selective Service Regulations and News Releases of the Selective Service System have 
been inserted under appropriate topic headnotes such as Occupational Deferment, 
Skilled Workers in Defense Industries, Deferment of Lawyers, and Dependency Defer- 
ment. 

Chapter 3 covers Military Law Proper, a term which describes the legal system that 
regulates the military establishment of a state and the discipline of its armed forces, 
Consideration is given to the sources of military law proper: the Articles of War, 
Army Regulations and other military publications, and the unwritten military law. 
Numerous cases delineating the limits of military and civil jurisdiction are included. 
These are followed by cases and materials descriptive of the army court-martial sys- 
tem. The more essential extra-legal materials in this chapter are excerpts from the 
Army Manual for Courts-Martial and opinions of the Judge Advocate General. Refer- 
ences in the annotations to pertinent paragraphs of the Manual for Courts-Martial, in 
the nature of cross-references, are well chosen. Take the following footnote:® 


The disciplinary power of commanding officers for minor offenses, without the intervention 
of a court-martial, is regulated by AW 104; see also Manual 105-109. The chief problem arising 
thereunder is whether such disciplinary action does or does not bar court-martial, cf. 1918 Dig. 
Op. JAG 217; 1924 Dig. Op. JAG 8; 1912-30 Dig. Op. JAG 1433, 1926. 


From this concise pointed reference the student is directed to the chief problem arising 


in the administration of military justice from the exercise of this disciplinary authority 
by commanding officers. Such careful analysis and thoughtful marshaling of essential 
material provides a useful reference and guide book for the benefit and convenience of 
practitioners, students, and teachers. 

The fourth and final chapter includes carefully selected cases and materials appro- 
priate to its title, The Soldier’s Civil Rights. These cases and materials are illustrative 
of the soldier’s rights under the Soldiers’ and Sailors’ Civil Relief Act of 1940 which is 
set forth in its entirety as Appendix III. Appendix I contains the one hundred and 
twenty one Articles of War, and the Selective Training and Service Act of 1940 is in Ap- 
pendix II. The index is very complete. There is also a table of the statutes referred to 
in the book. 

Although the book is designed primarily for law class use and effectively fulfills a 
genuine need for a course-book on Military Law, it should be in the “field kit” of every 
Army Judge Advocate, within ready reach, for use as a reference book. It represents 
singularly thorough research and imagination, and, so far as this reviewer knows, there 


is no comparable book in the field. 
CHARLES E. CHEEVERT 


5§.J. Res. 88, 77th Cong. rst Sess. (Pub. L. No. 190, July 29, 1941). 
6 P. 469 n. 66. 
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Government and the American Economy. By Merle Fainsod* and Lincoln Gordon.t 

New York: W. W. Norton & Co., Inc., 1941. Pp. xvii, 863. $3.90. 

This is a textbook, not a treatise. But it is so good a textbook that one comes in- 
sensibly to apply to it a standard that is relevant only in the criticism of a treatise. 

The political approach is primary. As the authors say, “The emphasis here is on the 
political forces which influence the formation and execution of public policy.” This 
does not mean, however, that the underlying economic issues are neglected. On the 
contrary, as compared with other surveys of this field, the present volume is dis- 
tinguished for its penetrating economic analysis. 

The book does not quite live up to its title. It is not quite a rounded survey of 
Government and the American Economy. What is missing is a systematic discussion 
of fiscal and monetary policy, and this omission is a serious matter. It is almost like a 
production of Hamlet, complete but for the absence of the Prince of Denmark. 

In the present fiscal year, one eighth of the national income will be collected by the 
Federal Government in taxes, one quarter of the national income will be represented by 
National Government expenditures. For the present, controversy over the magnitude 
of this expenditure has been stilled or has acquired a focus which reflects divergences of 
views on questions of foreign policy. However, before the paramount claims of defense 
diverted attention from secular economic problems, the central issues of public policy 
were: What shall be the continuing place of federal expenditures in the national econ- 
omy? From what sources shall funds for these expenditures be derived? In what areas 
shall federal spending penetrate? Is such expenditure to be conceived primarily as 
having a cyclical, “offsetting” character or does it necessarily and desirably bear a new 
relationship to private spending? What should be the role of fiscal policy in the dis- 
tribution of the national income? Messrs. Fainsod and Gordon fail to give these issues 
the central position which belongs to them in any current analysis of Government and 
the American Economy, and therefore their otherwise excellent treatment fails to hold 
together as well as it might. 

The absence of any thorough discussion of monetary policy is a much less serious 
matter than the omission of fiscal policy. This omission will, however, cause some sad- 
ness to those few economists who have, at one time or another, regarded the control of 
the rate of interest as the prime lever with which government should act on the na- 
tional economy. So great a thing in the professional economic fraternity, so little re- 
garded outside! And, after all, when the book does devote a chapter to securities 
regulation, it is not too much to expect some treatment of the monetary system, which 
is certainly more basic than the securities markets. The control of the supply of money, 
the protection of the solvency of banks, the safeguarding of the interests of depositors, 
the determination of the cost and conditions of credit—certainly these are important 
aspects of the role of government in the American economy. But they are apparently 
not things about which we need necessarily be told. Even a good book may omit to 
treat them more than incidentally; a good book has. 

These omissions are small things in a book which gives so much. The core of the 
treatment consists of a section of over 400 pages entitled “Government as Regulator 


* Assistant Professor of Government, Harvard University. 
t Faculty Instructor in Government, Harvard University. 
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in the Public Interest.” The subject matter of this section might have constituted an 
old-fashioned course in “Government Regulation of Business,” but the material is 
handled with much more than old-fashioned competence. Whether he turns to the 
chapter on railroads, or electrical utilities, or anti-trust legislation, or any other, the 
reader will find here a wealth of carefully assembled information and suggestive 
analysis—that the analysis does not go beyond the suggestive is the fate of textbooks. 

For a textbook, the treatment is singularly vigorous and uninhibited. It is refresh- 
ing to find, at the end of a fifty-page analysis of the Federal Trade Commission, the 
following considered judgment: “Viewed in its entirety, the twenty-five year record of 
the Commission is a poor one,” and, in a similar extended analysis of the NIRA, the 
following: “The NIRA was a failure, substantively and administratively.” But we 
are not always dealt with as fairly as this. Thus the treatment of ‘Problems of a 
‘Mixed’ Economy” in the last chapter is disappointing. Rather than facing up to the 
difficulties of an economy with both public and private investment, the authors retreat 
behind a protective screen of difficult language. We find them shifting from telling us 
what they think the problems of a mixed economy are and how they believe these prob- 
lems might be resolved to telling us what “a substantial proportion of the electorate” 
believe about these matters. At this point the views of “a substantial proportion of the 
electorate” are not our primary interest: we are expecting not a Gallup poll but a con- 
sidered expression of the authors’ own views. 

We close the book feeling that the authors have compiled a great deal of informa- 
tion, that they have assembled a great many intelligent suggestions on secondary 
points of policy, but that they have not given us enough of their own thought on basic 
questions. But, after all, that is merely to repeat again that they have written so good 
a textbook that we would like to have from them another book of a rather different 
kind. 

Oscar Gassf 


The Quest for Law. By William Seagle.* New York: Alfred A. Knopf, 1941. Pp. xv, 

439. $5.00. 

This seems to the reviewer an excellent book. Its design is intelligent and daring, 
and its method provocative and instructive. On almost every page there is something 
to doubt. There are internal inconsistencies of statement and position. The character 
of the book is such, however, that what might be simply defects appear as the almost 
inevitable defects of its virtues. 

The design of the book might be described as anthropological, historical, sociologi- 
cal, or philosophical. There is a Book on primitive law, in which the elementary prob- 
lems of order and property in primitive communities are explored. There is a Book on 
archaic law, which deals particularly with the development of government in com- 
munities where law courts have appeared. A Book follows dealing with the maturity 
of law. The last Book deals with three matters of current importance and controversy: 
the constitutional “rule of law,” administrative law, and the law of nations. 

The method of approach is throughout an excellent one. The author again and 


t Division of Monetary Research, United States Treasury Department. 
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again avoids common and familiar slips—for example, slips often made in discussing 
the notion of pollution in Greek law. He questions current doctrine. Influenced, one 
may suspect, by one of those swings which have marked our opinions about the noble 
or the miserable savage, he emphasizes the order of the primitive communities where 
custom and law have not been differentiated, where there is sometimes discernible no 
governing organization whatever, and where commonly there is no parallel to our 
courts. His attitude toward primitive communities leads him, for example, to question 
the significance of Malinowski’s observations of tension in primitive society. Again, in 
reaction to the reaction from notions of primitive communism, the author emphasizes 
the extent to which anything like modern property arrangements are absent from cus- 
toms governing the use of land in many primitive communities. Here a disposition to 
recognize the element of truth in theories of primitive communism leads him, again for 
example, to minimize the significance of Malinowski’s observations of the part played 
by “reciprocity” in one primitive community. 

The reviewer felt the greatest difficulties with the treatment of archaic law, the law 
of communities where courts have appeared. This is perhaps because he has browsed a 
little in the field of Greek law, and a little learning is a dangerous thing. The author 
concludes with almost the assurance of a physicist that conquest of one group by an- 
other was “at least the primary factor’ in the origin of the state. He has already pro- 
vided materials for doubt. And one who reflects on what is unknown, as well as what is 
known, of the history of Athens, might have his doubts reinforced. Again, in the intro- 
duction the author correlates slavery and feudalism with archaic law. But the sig- 
nificance of slavery in Athens is elusive, and may easily be exaggerated; and there was 
nothing here like the persistent influence of feudalism in a narrow sense, as it may be 
found in some of the other Greek city states. Again, on a minor point, the author makes 
tariffs of compositions the origins of the “archaic codes.” As the reviewer understands 
it, there is little clear evidence on the influence of tariffs of compositions on the code of 
Draco, the first famous Athenian code. In dealing with the evolution of judicial pro- 
cedure, the author shows how combative elements in primitive, archaic and modern 
men express themselves in litigation. Coming closer to his proper sphere, the reviewer 
is inclined to regard the emphasis on the theory of the “judicial duel” as somewhat 
exaggerated. The workaday economic and administrative influences operating, for ex- 
ample, in the evolution of the actions of trespass and trespass on the case must cer- 
tainly also be noticed in any complete treatment of the significance of litigation. 

At times in reading the book one is inclined to feel the lack of any comprehensive 
hypothesis about the phenomena with which the author is concerned. An hypothesis 
of a multiplicity of factors is of course a possible one, though this might be described as 
an hypothesis that there is no hypothesis. At times, the author seems to lean to this 
view, but he does not develop it consistently. At points, a Marxian hypothesis appears 
to be exerting an influence. Strangely enough, in the treatment of the criminal law, 
where the words sound most Marxian, the theory does not appear to the reviewer— 
who is no expert in the matter—very orthodox. Harshness in criminal law is said to 
vary with the intensity of class conflict. At the same time the author is at pains to 
observe in some detail that efforts to alleviate this harshness were most vigorous, and 
apparently in his view most effective, in the last century and a half or so. As the re- 
viewer reads his Marx, the original Marxian view was that these were times of ac- 
cumulating and increasing class conflict. 
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It seems not unlikely that a non-Marxian economic interpretation of law is what the 
author is driving at. There have been, of course, many non-Marxian economic inter- 
pretations of history, from Aristotle to John Adams to Frederick J. Turner to Professor 
Rostovtzeff. There is a biological necessity for the safeguards for life and the more or 
less systematic arrangements about livelihood (called “property,” whether “private” 
or “public”), which are the concern of primitive custom and archaic and modern law 
alike. On these simple themes the inventiveness of man, the growth of population, the 
exploration of the earth, and the imaginations of poets and priests have produced 
countless variations. If the author would mature his reflections on these matters, he 
would perhaps find that religion, too, is a natural phenomenon, related in countless 
subtle ways to law, of which one does not need to be afraid. He would not need to 
escape from his observation about the relationship between primitive magic and the 
ceremonials which will make law, by a rather unpersuasive effort to prove that the 
familiar interaction between religion and law appeared first in the relatively modern 
archaic law and was absent from his somewhat ideal primitive communities. 

Finally, a curious treatment of the relationships between different kinds of “norms” 
runs through the book. In the introductory chapter the author emphasizes the dif- 
ferences between custom and law, and makes some perfectly proper and useful distinc- 
tions. The similarities, on the other hand, appear throughout the work, and might also 
have been explicitly emphasized. The part played by religion and custom in the gov- 
ernment of family relations, and the part played by law in the government of extra- 
familial property relations, indicate, for example, the similarities as well as the differ- 
ences between “custom” and “law.” 

So in his introduction and again in his conclusion, the author seems to identify state 
action with law. On the other hand, some of the most interesting, sound, and timely 
parts of the book are concerned with the peculiarity of that kind of state action which 
we know as law. In view of the civil and international strife in European and Asiatic 
lands, the author observes the practical significance of the distinction between other 
assertions of political power, and those peculiar assertions of power which are con- 
trolled by what we call law. One returns to a sentence in the chapter dealing with the 
evolution of modern theories of the rule of law in England and in a once more fortunate 
Europe: ‘‘Despite its shortcomings, the tremendous exaltation of legality which is the 
basis of the rule of law is a great ideal; and useful in the social struggle are all the ele- 
ments of this ideal—the inviolability of the ‘law of the land,’ the responsibility of the 
state for the wrongs of its servants, the independence of the judiciary, equality before 
the law, and the individual civil liberties.” 

The more one reflects about it, the better the book seems. If the author had waited 
to eliminate all its shortcomings, he would probably have spoiled it. Both the design 
and the method of outspoken, fresh and unstandard argument contribute to its use- 
fulness. Critical work with anthropologists, orientalists, historians, and sociologists 
would doubtless over a period of years produce a magnificent expansion of this vigorous 
start. It is to be hoped that the author, if he can take time from his many other 
interests, will have an opportunity to develop his studies further. 


MAatcotm P., SHarPt 
t Professor of Law, University of Chicago. 
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Democracy| or Anarchy? A Study of Proportional Representation. By F. A. Her- 
mens.* Notre Dame: Review of Politics, University of Notre Dame, 194i. Pp. 
xxxi, 447. 

This book presents a continuation of the arguments which Walter Bagehot brought 
against proportional representation some seventy-five years ago. One of the premises 
on which the argument is based is that parliaments should get things done and should 
not merely represent. He argues that the “majority system” does help to provide a 
government which can act whereas proportional representation works in the opposite 
direction. To use Hermens’ words, “If we only think of what separates us and not of 
what united us, and proceed on that basis in elections, then we are courting the danger 
of anarchy. And since anarchy is not a workable state of society, conditions would be 
ideal for dictatorship.” 

The reader who is looking for an objective analysis of systems of representation will 
not find it in this book. The weaknesses of the “majority” system are not pointed out, 
and all the possible arguments against proportional representation are used regardless 
of their contradictory character. Proportional representation is ethically bad, but the 
author contends that “there is nothing morally objectionable to the plurality system.” 
So concerned is the author with proving his point that he overstates his case. Propor- 
tional representation is blamed for all of the political calamities and woes which have 
come upon countries which have dared to try it. It is contended that without the aid 
of this nefarious scheme, neither Mussolini nor Hitler would have come to power. This 
thesis leaves the reviewer cold. Proportional representation is not that important. 

There is no denying that the author has brought a wealth of material together on the 
operation of representative institutions in Europe and America. He has not weighed 
all of his evidence nor has he indicated clearly its implications. The extreme case that 
he makes against proportional representation might be turned against the democratic 
process itself. In any case, the book is a challenging one and raises some fundamental 
issues regarding representative government. 

Haroip F, Gosne.tt 
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